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Applicability Usury Statutes Credit 
Sale Transactions 
DONALD KLENK 


From the early English case Beete the 
most recent decisions, majority courts have refused 
bring credit sales under the restrictions the usury 
The position taken that there analogy between situa- 
tions which lender demands higher rate interest 
compensation for his loan than the usury statutes permit, and 


which the seller increases his cash price 


amount excess that allowed such statute ascertain 
credit price. reasoned that price differential based 
valid commercial considerations that the seller will accept 
the low cash price because immediate payment and freedom 
from risk losing his investment, while the buyer will agree 
the higher credit price gain time pay and thus ease 
the burden his financial resources. interpreted the 
courts, usury statutes apply only loans money for- 
bearances debts and not sales, unless the so-called “sale” 
used merely mask loan forbearance. Thus, the courts 
will look through the form each contested transaction its 
EDITOR’S NOTE: Reprinted with the permission the Editors Washington Lee 
Law Review. Some footnotes have been omitted from the original article which appears 
full Washington Lee Law Review 87. 


17B. 458, 108 Eng. Rep. 792 (1827). 


Minn. Commercial Credit Co. Tarwater, 215 Ala. 128, 110 So. 89, 

1487 (1926); Harper Futrell, 204 Ark. 822, 164 (2d) 995, 143 

General Motors Acc. Corp. Wenrich, 218 Mo. App. 68, 262 425 (1924) 

Hafer Speath, Wash. (2d) 878, 156 (2d) 408 (1945); Williston, Contracts. 

1685; J., Usury 75; Am. Jur., Usury Note (1989) 
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substance order determine whether the business deal 
fact bona fide sale with valid time-differential factor the 
purchase price, loan forebearance with illegal interest 
charge. 

The nature the problems which confront the courts 
such controversies demonstrated the recent Idaho case 
Bell Idaho Finance action recover the statutory 
penalty for usury. Plaintiff Bell purchased automobile 
from McCormick Used Cars under conditional sale contract 
which was drawn the office defendant Idaho Finance 
Co., form furnished that company, and which was 
immediately assigned the defendant the dealer. his 
complaint, plaintiff contended that the amount interest 
charged the defendant exceeded the lawful statutory rate 
because the amount financed was $2,000, the balance due after 
the down payment, but when the terms the contract were 
fulfilled the sum aggregated $2,535.50, which $341 was 
interest. Defendant’s demurrer was sustained, and plain- 
tiff’s appeal, the essential issue was whether the transaction 
decision, the court held that was valid sale which the 
usury statute had application. The generalization was 
made that “Contracts for the purchase property are usurious 
where debt created agreement buy followed 
excessive consideration paid promised for extension post- 
ponement time for payment forbearance the debt. The 
court then ruled that nothing plaintiff’s complaint disclosed 
loan forbearance, and that his allegations that the sum 
financed was $2,000 and that the balance due was $2,000 were 
only conclusions the pleader unsupported the evidence. 
The only facts alleged were the execution the contract 
between the vendor and vendee, and its assignment the 
finance company; facts were presented establish the nec- 
essary proposition “that the automobile was sold agreed 
price which was added some sums amounts which pro- 
duced profit exceeding that permitted the statute.” De- 


Idaho 560, 255 (2d) 715 (1953). 
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fendant Finance Company was regarded merely purchaser 
the executed contract between the car dealer and the plain- 
tiff, and not lender money plaintiff, because the com- 
pany had had prior arrangements with the plaintiff 
finance the sale and had taken part the transaction until 
after plaintiff and the dealer had agreed upon the terms 
the 

contrast the situation the present case, the court 
stated that “Vastly different were the facts [cited cases], 
where the consummation the sale seems have been depend- 
ent upon performance the finance company previous 
commitment provide the funds with which pay the dealer.” 


The dissenting Justices reasoned that even where the plain- 
tiff does not allege the facts support his complaint, the 
duty the court, suspects the existence illegal trans- 
action hide usury, scrutinize the transaction and the par- 
ties thereto without regard the parol evidence rule. Such 
duty can only accomplished trial the merits, and 
since general demurrer was filed, the allegations were suffi- 
cient admit evidence that the contract created debt. The 
dissent concluded that the conditional sale contract was only 
guise cloak loan forbearance because the allegations 
the complaint and the reasonable inferences arising there- 
from indicated that there was difference between the cash 
and credit price the car far the vendor was concerned, 
and that the plaintiff purchased credit basis, paid $1,000 
down, and then financed the remaining $2,000 through the 
defendant illegal interest rate. 

unsatisfactory the result the case may failing 
afford the buying public protection against oppressive credit 
And the fact that the finance company supplies the dealer with contract forms, rate 
charts, and other papers compute the credit price does not make the transaction usuri- 
ous, such acts are considered normal finance company practices. See Walcott Skilton, 
189 Conn. 424.94 (2d) 792, 793 (1953). The court took judicial notice that many 
sales are financed that manner, observing: “To hold otherwise would invalidate con- 
tracts running into millions dollars.” Attorney General Contract Purchase Corp., 
827 Mich. (2d) 768 (1950); Dunn Midland Loan Fin. Corp., 206 Minn. 
550, 289 411 (1939) (also holding that the dealer not the finance company’s 
agent); Grand Island Fin. Co. Fowler, 124 Neb. 514, 247 429 (1938); Note 
(1943) 143 238, 244. For discussion that depicts and reveals the operation 


finance company installment sales see Adelson, The Mechanics the Installment 
Credit Sales (1935) Law and Contemp. Prob. 218. 
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sales terms, the Idaho court has followed the view the 
majority courts embracing the distinction between situa- 
tions which the finance company contracts directly with the 
purchaser advance the purchase price before sale contract 
consummated, and situations which, prior arrangement 
between the finance company and the seller, the contract 
sale assigned the finance company soon exe- 

Underlying the majority view that usury laws not apply 
credit sales the fact that the seller must bear the risk 
losing his investment the buyer becomes unable pay the 
deferred purchase price and the security value the property 
sold has deteriorated, and therefore should allowed 
increase the credit price for the goods compensate himself 
for that risk. Further, recognized that the credit seller 
may incur various added expenses extra bookkeeping, noti- 
fication and collection payments, investigation credit, 
insurance and attorney fees and court costs for which must 
reimburse himself through higher credit prices. The charging 
higher credit price also said justified the fact 
that purchaser can reject the credit price offered and 
elsewhere buy, deals arms length with the seller. 
Therefore, agreement reached between the parties and 
was their intention treat the transaction sale, then 
the higher credit price demanded the seller concern 
court could see distinction and held that even where the dealer bargained with the 
finance company, the effect was single transaction which “the finance company would 
lend for the buyers the cash which they would otherwise have had pay the dealer 
and that the transaction was loan essence. However, the Benton case not 
the view the majority, which recognizes the distinction although the courts not 
into detail distinguish the two situations, but merely allude the distinction say- 
ing that the finance company purchased the contract paper and that the transaction was 
merely sale personal property. Also, the fact that the contract paper transferred 
the finance company discount that exceeds the legal rate interest and that the 
dealer aware such discount beforehand does not render the credit transaction 
usurious, the usury statute has application discounts. Commercial Credit Co. 
Tarwater, 215 Ala. 123, 110 So. 39.48 (1926); Attorney General Contract 
Purchase Corp., Mich. (2d) 768 (1950); Dunn Midland Loan Fin. 
Corp., 206 Minn. 550, 289 411 (1939); General Motors Acc. Corp. Weinrich 
218 Mo. App. 68, 262 425 (1924). But interesting note that those juris- 
dictions which follow the majority rule dealer-finance company transactions, when 
confronted with purchaser-finance company situations hold such credit sales transactions 
cloaks hide usury. Bangs Midland Loan Fin. Corp., 200 Minn. $10, 274 


Corp. Williams, 565 (Tex. Civ. App. 1950). 


4 i 
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frequently and more completely the mercy his lender, 
and needs the protection usury laws guard him against 
oppressive exactions for the loan. 

However, there seems substantial difference the 
risks taken money lenders and credit vendors, both must 
take the chance losing their investment the borrower 
purchaser defaults. any distinction exists, perhaps the ven- 
dor somewhat better position than the lender, since the 
property sold often available for repossession satisfaction 
least part the unpaid purchase price.” And the 
case finance transaction, the risk factor becomes even less 
significant where the seller assigns the sale contract finance 
company, the principal case. such situation, the seller 
immediately reimbursed, many instances bonus above 
his cash price, the issuance discount him the finance 
company.” The finance company can then rely upon the secur- 
ity involved the conditional sales contract. distinction 
need made between lender and credit vendor regard 
charges for the expenses the transaction, because the ven- 
dor put under the restriction usury laws, can ac- 
corded the same right the lender has charge for all legitimate 
expenses entailed executing the loan addition the maxi- 
mum valid interest respect the distinction made 
between the “needy” borrower and “free” purchaser, the fact 


Rose Wheeler, 140 Cal. App. 217, (2d) 220 (1934); Hafer Speath, Wash. 
(2d) $78, 156 (2d) 408 (1945). 


Most credit sales any consequence are secured transactions which stipulate the 
contract sale the rights the seller repossess. This true regardless whether 
the form paper used the transaction chattel mortgage, conditional sale, deed 
trust. For brief discussion how repossession works and the problems involved 
repossession, see Adelson, The Mechanics the Installment Credit Sales Law 
Contemp. Prob. 218, 235; but cf. Mverson, The Practical Aspects Some Legal Prob- 
Sales Finance Companies (1935) Law Contemp. Prob. 244 (which defends 
the finance company’s repossession methods) 


the practice finance companies discounting dealers see Commercial Credit 
Co. Tarwater, 215 Ala. 128, 110 So. 39, 1487 (1926); and for the fact that 
many instances bonuses are given the dealers see Cavers, The Consumer’s Stake 
the Finance Company Code Controversy (1935) Law Contemp. Prob. 200; Note 
(1952) Minn. Rev. 744. 


the lender’s right charge for expenses plus the maximum interest rate: Phila- 
delphia Warehouse Co. Seeman, (2d) 999 (C. 2d, 1925); Ferguson Grand 
Rapids Land Contract Co., 242 Mich. 218 685, 820 (1928) Notes 
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that the buyer sought credit terms indicates his lack and 
need for money give him position analogous that 
borrower. Furthermore, the buyer has little chance 
acquiring better bargain shopping around where finance 
company involved, since very few such companies control 
the credit field and set the prices the dealers 

spite the attempts courts distinguish between 
the sale and loan transactions, the purchaser and borrower are 
both the position having pay for the use another’s 
money, but the former not given the protection the usury 
laws against exorbitant charges which the latter enjoys. Recog- 
nizing this situation, lower New York court has observed: 
“Where lies the difference between Brown borrowing $1,000 
from Smith for one year, that may pay him cash for 
automobile, and Brown buying that same automobile from 
Smith year’s transaction makes Brown, 
Smith’s debtor for the same amount. Brown’s $1,500 note 
... the debt resulting from the loan usuri- 
ous ..., then how can Brown’s same $1,500 given 
secure the debt resulting from the sale the $1,000 
automobile, sold credit, escape like condemnation? 
Tweeldledum and Tweedledee have place the law today. 
“Tf the amount named the contract includes any 
sum the price forbearing the cash payment, such sum 
interest. Sauvely calling differential naively describing 
carrying financing charge neither reduces its amount, 
nor sweetens its 

Therefore, may the severity the statutory forfeiture 
imposed the usury which some extent motivates 
The finance companies that control the field are General Motors Acceptance Corpora- 
tion, Commercial Investment Trust, Inc., and the Commercial Credit Company. See 


Cavers, The Consumer’s State the Finance Company Code Controversy (1935) Law 
Contemp. Prob. 200. 

1011 (1939). 

Failing National Bond Inv. Corp., 168 Misc. 617, (2d) 67, 71, 
1011 (1939). 

The penalty ranges from forfeiture excess interest over the legal maximum rate 
some states—e.g., Ky. Rev. Stat. (1935) 360, 360.020—to loss the entire in- 
terest majority the states—e.g., Ill. Stat. Ann. (Smith-Hurd, 1934) 74, 


— 
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the courts deny the application usury legislation credit 
sales unless the facts conclusively show the “sales” only 
device mask loan forbearance money. Irrespective 
the stringency the statutory penalties, civil criminal 
“forfeitures are not favored law, particularly where good 
reason exists for refusing such remedy entirely for granting 
only certain conditions. However, only few courts 
have admitted that the policy against forfeitures substan- 
tial consideration arriving their decisions the validity 
credit transactions. 


some states, the needed regulation credit sales has 
been imposed the legislatures the form retail install- 
ment sales which vary coverage from the inclusion 
nearly all types only one specific commodity, the 
These jurisdictions generally require the finance 
companies licensed with the and few states even 


loss double treble the amount interest charged few states—e.g., Okla. Stat. 
(1941) tit. 15, 267—to forfeiture both principal and interest about seven states— 
eg., Ark. Stat. Ann. (1947) 68—609. Approximately one-third the states impose 
some form criminal penalty conjunction with the civil liability—e.g., Wis. Stat. 
(1951) 115.07(2). See Horack, Survey the General Usury Laws (1941) Law 
Contemp. Prob. 

Hafer Speath, Wash. (2d) $78, 156 (2d) 408, 414 (1945). 


These statutes have been passed effectively some form another the following 
states: Cal. Civ. Code (Supp. 1953) 2981-82; Conn. Rev. Gen. Stat. (1949) 5963- 
68, 6698-6704; Ind. Ann. Stat. (Burns, 1951 replacement 58-901-34; Me. Rev. Stat. 
(1944) 56, 264; Md. Ann. Code Gen. Laws (1951) art. 83, 116-52; Mass. Ann. 
Laws (Cum. Supp. 1952) 255, Mich. Stat. Ann. (Rice, Cum. Supp. 1951) 
19-415 (1)-14, 23.628 (1)-(40); Stat. Ann. (1950) 17:16 Pers. Prop. 
Law (Consol. Laws Serv., 1951) 64-a, 80-b, (in reality, the preceding sections 
not form separate retail installment sales act but are only three sections, which pertain 
installment sales, the New York Uniform Conditional Sales Law cited 
Pers. Prop. Law (Consol. Laws Serv., 1951) art. 60-81 (a); Ohio Code Ann. (Bald- 
win’s Serv., 1948-1952 6346-15-27, 9589-5; Pa. Stat. Ann. (Cum. Supp. 1952) tit. 69, 
Wis. Stat. (1951) 218-01-05. However, the legislatures Utah and North 
Dakota attempted amendment the usury statute each state regulate install- 
ment sales, but the respective state supreme courts rendered such amendments ineffective 
Mathis Holland Furnace Co., 109 Utah 449, 166 (2d) 518 (1946); and Sayler 

Ohio Code Ann. (Baldwin’s Serv., 1948-1952) 6346-15. Massachusetts like Ohio, 
has price limit. Connecticut, Indiana, Maryland, New Jersey, and New York have set 
maximum limit under which the credit price must come order for the credit sale 
within the installment act, such limits ranginig from $1500—e.g., New York Pers. 
Prop. Law (Consol. Laws Serv., 1951) 64-a—to $3000—e.g., Conn. Rev. Gen. Stat. 
(1949) 6698(a). 

Five states, California, Maine, Michigan, Pennsylvania, Wisconsin fit this category. 
However, Maine’s statute unique and very narrow scope restricted the 


third parties who finance motor vehicle sales. See Me. Rev. Stat. (1944) 
c.56, 264. 


E.g., Stat. Ann. (1950) B-2. Other states that license the finance com- 
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license the and Most retail installment 
sales statutes expressly stipulate that the terms the sale must 
disclosed and and that the buyer must receive 
copy the contract which must its complete form 
before signed the Since specific statement 
the cash price and all expense and finance charges must 
set out before the sale consummated, the uncertainty involved 
the principal case what constituted the actual sale 
price would obviated. 

some the states regulating credit sales, statutes also 
limit the finance charges maximum amount 
which determined, the case automobiles, classifica- 
tion system based the age the majority 


pany only, are Connecticut, Indiana, Maine, and Maryland. California, Ohio, Massachu- 
setts, and New York have licensing provision. 

Pa. Stat. Ann. (Cum. Supp. 1952) tit. 69, 604 (finance companies, dealers, and 
are required licensed). Michigan has the same licensing re- 
quirements Pennsylvania. 

E.g., Wis. Stat. (1951) 218.01(2) (in addition finance companies, dealers, and 
collector-repossessors, manufacturers and distributors must also licensed with the state 
agency). Perhaps the license provision the most effective weapon state can use 
control credit sales the state agency can refuse renew the license violator the 
installment act. 

Maine requires disclosure: Me. Rev. Stat. (1944), 56, 264. But California, 
Connecticut, Indiana, Maryland, Massachusetts, Michigan, New Jersey, New York, Ohio, 
Pennsylvania, and Wisconsin all require itemization the terms the contract. For 
general state citations see note 30, supra. Exemplary the necessary provisions 
specified the contract Ind. Ann. Stat. (Burns, 1951 replacement) 58-904 which 
demands disclosure the cash price, the amount the down payment, the unpaid bal- 
ance the cash price, cost and description the insurance coverage, balance due the 
finance charge, the time balance owed the seller, and the date due, amount, and num- 
ber installments. 

This required all the states listed note $6, supra, with the exception Maine 
which the statute refers only licensing auto finance enterprises. example 
this feature retail installment sales acts see Md. Ann. Code Gen. Laws (1951) art. 
116. Some states—e.g., Ind. Ann. Stat. (Burns, 1951 replacement) 58-902—pro- 
vide that the buyer must written acknowledgement, state that obtained copy 
the contract. The latter requirement was enacted halt the practice initialing and 
accepting credit sale contracts blank. 

E.g., Ohio Code Ann. (Baldwin’s Serv. 1948-1952) 6346-20; Ind. Ann. Stat. (Burns, 
1951 replacement) 59-906 (where the statute provides for administrative body 
set the rates the finance charge, and consequently the rate varies from time time 
that some states, like New Jersey, that are without express 
rate limitations, the finance charges are controlled provision that licensed finance 
companies must file rate charges with state agency, and such charts are not accepted 
unless the rates are deemed reasonable that state group. Stat. Ann. (1950) 
17:16 B-2 (c). And other states, that have provision the filing rate 
charts, the general powers given the licensing bodies departments are such that that 
group can request such charts any other information desires from any finance com- 
See Md. Ann. Code Gen. Laws (1951) art. 142 (e); Wis. Stat. (1951) 
Classification: Pa. Stat. Ann. (Cum. Supp. 1952) tit. 619. Mich. Stat. Ann. (Rice, 
Cum. Supp. 1951) 28.628 (18). The Cal. Civ. Code (Supp. 1958) 2982 (c), pertain- 
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the retail installment sales acts also contain refund provision 
whereby the seller assignee must return the buyer part 
the finance charges when the latter pays off the remainder 
the price due before the maturity date the last install- 
Unfortunately, none the installment statutes have 
effectively eliminated the participation the seller the 
finance charges, and consequently the vendor can still receive 
from the finance company discount rebate kick-back 
above the cash price, although one state, that bonus the 
seller from the finance charge limited fixed 
regretted that Section Nine the recently proposed 
Uniform Commercial Code, fails include any provisions 
which would regulate control the financing consumer 


The ease with which the usury statutes can evaded 
disguising loans and forbearances credit sales requires that 
regulation composed all the best features the retail in- 
stallment sales passed various forms minority 
the states, placed credit transactions protect the 


ing motor vehicles, sets ceiling one percent the unpaid balance multiplied 
the number months elapsing between the contract date and the date payment 
the last installment, minimum time-price differential $25, whichever greater. 

E.g., Ohio Code Ann. (Baldwin’s Serv., 1948-1952) 6346-23; Ind. Ann. Stat. (Burns, 
1951 replacement) 58-906 (the refund will determined the regulations force 
the time the installment contract was made, such regulations having been set The 
Department Financial Institutions). Other states with prepayment provisions are: 
California, Connecticut, Maryland, Michigan, New Jersey, and Pennsylvania. 


Only Ohio has specifically curb the practice rebates forbidding 
seller receive retain from buyer finance company the like finance 
charge, more than two percent the principal balance the retail installment contract, 
provided however, that such rebate provision shall not apply where the seller act 
collection agent. Ohio Code Ann. (Baldwin’s Serv., 1948-52) One state, 
Indiana, authorizes the Department Financial Institutions make regulations 
allowance rebates that group wishes. Ind. Ann. Stat. (Burns, 1951 replacement) 
58-910. 

For further information concerning retail installment sales acts and the regulation 
miscellaneous abuses some note, see Notes (1950) Harv. Rev. 874, 880; (1952) 
Minn. Rev. 744, 758. 


Uniform Commercial Code, Secured Transactions, 9-102 (note), 9-203 (2) (note). 
Fortunately, however, the Commercial Code will not repeal retail installment sales acts 
existing those states that also pass the Code; thus, such states will not forced 
return their consumer public the abuses pre-installment statute days. 


model retail installment sales act generally should include the following: license 
provision, least requiring the finance company licensed; prepayment clause; 
rebate restrictions; wide coverage clause the order Ohio’s. [Ohio Code Ann. 
(Baldwin’s Serv., 1948-1952) full disclosure the items the contract; 
requirement that the contract signed, delivered, and acknowledged before would 
become effective; maximum rate charge based the classification the goods’ age 
durability; and penalty provision punish violaters the act. 
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vendee against oppressive terms and exorbitant finance charges. 
those states without progressive installment act legislation, 
the courts, order remedy the existing abuses hiding under 
the veil credit sales, should apply the usury statutes sales 
transactions which, evidenced the facts each case, are 
questionable fairness and good faith. Such measure 
the courts would also place the burden proof the seller 
and finance company prove the transaction was valid sale. 
Perhaps that application the usury laws would seriously 
impair future credit sales, but the organized pressure groups 
sellers and finance companies would soon persuade the state 
legislatures enact retail installment sales acts, thereby sub- 
stituting the needed direct regulation credit sales. 


BANKING DECISIONS 


this department are published each month all the important deci- 


sions the Federal and State Courts questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bank 
counsel, the depositor and the bank student seeking advancement. 


New York Court Appeals Rules 
Important Negotiable Instrument 
Case 


endorsement scheme devised bank has backfired 
and cost the bank the amount loan. Two customers, hus- 
band and wife, wanted $1,000 loan from the bank ostensibly 
buy automobile. make sure they used the loan for 
that purpose, the bank made them endorse the loan check 
the automobile company and typed under their endorsement 
that the check was “Payment full” for certain car. The 
husband and wife fact owed only $200 the car which 
they had purchased some time earlier but they took the check 
the car dealer pay this balance. The dealer refused 
take the check because the endorsement and the wife later 
took the check the plaintiff who cashed after the wife had, 
without authority, signed the car dealer’s name the check. 
The bank, course, refused pay the check and the plaintiff 
sued. The Court Appeals, affirming two lower court deci- 
sions, ruled against the bank. 

The endorsement required the bank was legal 
consequence because there had been effective delivery 
the check the car dealer. Since the endorsement was ineffec- 
tive the check became bearer instrument and such was 
freely negotiable holder due course. The plaintiff was 
such holder, and thus prevailed over the bank, despite the 
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fact that this form endorsement and the writing the back 
the check perhaps should have made him suspicious the 
irregularities the transaction. Hall Bank Blasdell, 
Court Appeals New York, 118 N.E. 464, The opinion 
the court follows: 


FULD, J.—On July 25, 1949, Thomas and Betty Gallegos, husband 
and wife, asked defendant bank for loan $1,000 order buy 
certain automobile from Schneider Motors Hamburg, New York. 
Defendant gave them cashier’s check for $1,000, made payable “to 
the order Betty Thomas Gallegos,” and, return, took note 
for the same amount and chattel mortgage the specific auto that 
was purchased. assure itself that the check would used 
effect the purchase the car, the bank, before delivering the check 
the payees, had them indorse “to the order Schneider Motors, Ham- 
burg, Y.” 

When the Gallegoses left the bank, they went, they had said they 
would, Schneider Motors. However, Alvin Snyder, partner the 
firm, refused accept the check because the recital typed its 
reverse side the bank that was “Payment full covering one 1948 
NASH door Sedan.” appears that the Gallegoses had not told the 
bank the truth, for they had purchased the 4-door sedan described 
the check from Schneider Motors sometime before and had actually 
paid everything due upon except the sum $200. also appears 
that, connection with Schneider’s refinancing sales credit, Com- 
mercial Credit Company had taken chattel mortgage the Gallegoses’ 
car security. Reading between the lines, Snyder apparently believed 
that, taking and later indorsing the check, might somehow 
other impair the finance company’s security. any event, Snyder did 
not accept the check; after examining it, returned Thomas 
Gallegos. 

Several days later, July 30, his wife went grocery 
store the Gallegoses had formerly lived—and 
asked John Hall, father, who was then charge the store, 
cash the $1,000 check. that time, contained the following 
indorsements: 


“Pay the order 

Schneider Motors, Hamburg, 
Betty Gallegos 

Thomas Gallegos 

Payment full covering one 

1948 NASH door Sedan 

Motor 91798 Ser 231878 


{ 
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Schneider Motors 
Alvin Hamburg 
Schneider 
Mr. Joseph 
Nader” 


Schneider Motors’ name had been written without its authorization, and 
Alvin Snyder had not signed either his name the company’s the 
check, but those facts were not known the Halls. After looking the 
instrument over, and after Mrs. Gallegos had signed her name below 
that Nader, John Hall cashed the check: gave her $880 cur- 
rency and $20 groceries and used the remaining $100 settle 
grocery bill long overdue. Plaintiff deposited the check his own bank, 
but defendant refused honor pay it. 


The critical question for decision is, course, whether plaintiff 
holder due course. If, the courts below have held, is, then, the 
fact that the payees may have acted fraudulently bad faith toward 
defendant bank becomes immaterial. Negotiable Instruments Law, McK. 
Consol.Laws, 38, 35, 96. 


reaching its decision, the trial court found fact—and the 
Appellate Division affirmed the finding—that plaintiff “had notice 


any infirmity the instrumest defect the title the person 


negotiating it.” Negotiable Instruments Law, 91. The Gallegose’s 
possession the check after had been “indorsed” Schneider may, 
true, have appeared suspicious but the existence merely suspicious 
circumtances does not, without more, amount notice infirmity 
defect. constitute such notice, the person whom the instru- 
ment negotiated “must have had actual knowledge the infirmity 
defect, knowledge such facts that his action taking the instru- 
ment amounted bad faith,” Negotiable Instruments Law, 95. 
the statute itself makes evident, its requirement “is good faith, and bad 
faith not mere carelessness. nothing less than guilty knowledge 
willful ignorance. One who purchases commercial paper for full 
value not bound his peril upon the alert for circum- 
stances which might possibly excite the suspicion wary vigilance. 
does not owe the party who puts negotiable paper afloat the duty 
active inquiry, avert the imputation bad faith. The rights 
the holder are determined the simple test honesty and good 
faith, and not speculations regard the purchaser’s diligence 
negligence.” Manufacturers Traders Trust Co. Sapowitch, 296 N.Y. 
226, 229-230, N.E.2d 166, 168; see, also, Chever Pittsburgh Che- 
nango Lake Erie Co., 150 N.Y. 59, N.E. 701, L.R.A. 69; 
Chapman Rose, N.Y. 137, 140; Goodman Simonds, How. 
L.Ed. 934; Goodman Harvey, Ad. El. 870. 
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Applying the test thus laid down statute and decision, mani- 
fest that the courts below were fully justified concluding that plain- 
tiff took the check good faith and without notice any infirmity 
defect, and, indeed, defendant does not now dispute that. does, how- 
ever, contend that plaintiff not holder the check, much less 
holder due course. support its contention, asserts, first, that, 
since the check was not accepted received Schneider, never 
became negotiable instrument; second, that the unauthorized signing 
Schneider’s name was forgery; and, third, that, even the Gallegoses 
did have the power indorse and deliver the check plaintiff, they, 
nevertheless, failed so. 

Defendant’s first point that the Gallegoses had power nego- 
tiate the check because they received solely for the purpose trans- 
mitting Schneider. According defendant, the only delivery 
effected was constructive one Schneider, which, the latter’s 
refusal accept it, failed. delivery may, course, constructive 
Negotiable Instruments Law, see Worth Case, N.Y. 362, 367; 
Wolfin Security Bank Y., 170 App. Div. 519, 156 N.Y.S. 474, 
218 N.Y. 709, 113 N.E. 1068, but that was not here the case. 
Indeed, order say that there was such delivery Schneider, 
would necessary find—contrary the fact—that defendant re- 
garded the payees mere messengers, having interest the check, 
and intended make Schneider, which owed nothing, the “real 
owner.” See Wolfin Security Bank N.Y., supra, 170 App.Div. 519, 
522, 156 474, 477, affirmed 218 N.Y. 709, 113 N.E. 1068. There 
was indebtedness other obligation Schneider warrant the 
conclusion that the drawer, handing the check the Gallegoses, 
intended confer Schneider proprietary interest it. Cf. 
Security Bank Y., supra, 170 App.Div. 519, 156 N.Y.S. 474, 
affirmed 218 N.Y. 709, 113 N.E. 1068. While the bank may have 
delivered the check the payees the condition that they use only 
for the purchase car, Negotiable Instruments Law, 35, the exist- 
ence such condition did not, and could not, change the actual 
delivery one party into constructive delivery the other. 


making the Gallegoses the the check and delivering 
them, defendant bank empowered them, far innocent pur- 
chaser was concerned, negotiate they saw fit. conse- 
quence that, before delivering the instrument, the bank had the Galle- 
goses indorse Schneider. indorsement incomplete, and, indeed, 
may disregarded and ignored, Negotiable Instruments Law, 78; 
see McNeil Shellito, 185 App.Div. 857, 860, 173 N.Y.S. 810, 811; 
Dugan United States, Wheat. 172, 183, L.Ed. 362, until the instru- 
ment delivered, Negotiable Instruments Law, and this case 
the Gallegoses never did deliver the check the indorsee Schneider. 


’ 
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That party, having refused accept it, acquired interest, with the 
inevitable consequence that remained fully negotiable without 
Schneider’s signature would have been with it. 


Since, then, the check was never negotiated Schneider, Negotiable 
Instruments Law, 60, and its signature never became necessary, 
defense that Schneider’s name was inserted without its authorization. 
Not every unauthorized “indorsement” forgery. necessary element 
that the signature one essential the further negotiation the 
check; the Negotiable Instruments Law indicates, unauthorized 
signature significant only the person seeking enforce payment has 
acquired title “through under such signature,” Negotiable Instruments 
Law, 42. other words, the inscription Schneider’s name could 
not any way detract from plaintiff’s title the check his rights 
thereunder. 


The sole question remaining, therefore, whether the Gallegoses, 
who had the power negotiate the check plaintiff, actually did 
proper indorsement and delivery. They had initially indorsed the 
check over Schneider. True, after Schneider had refused accept it, 
they did not indorse again, but was not essential that they so. 
The trial court found—and one has questioned it—that both the 
Gallegoses then treated the indorsement Schneider “fictitious.” 
Consequently, the check became, without more, bearer instrument, 
even though only one the payees, Betty, thereafter indorsed 
blank. far ascertainable, either the husband the wife wrote 
Schneider’s name the check before was delivered plaintiff. How- 
ever, the addition that name had neither legal significance nor effect, 
for, already noted, the check had then become bearer instrument. 
settled that the holder check, though has indorsed specially 
one person, may, without either striking out the indorsement add- 
ing another, negotiate third person. Negotiable Instruments Law, 
28, subd. Phillips Mercantile Nat. Bank, 140 N.Y. 556, 
N.E. 982, L.R.A. 584; Coggill American Exch. Bank, N.Y. 113; 
Matter Hammer’s Estate, 237 App.Div. 497, 261 478, affirmed 
261 N.Y. 677, 185 N.E. 789; see, also, Britton Bills and Notes, 697. 
view the fact that the indorser longer intends confer the 
indorsee any interest the check, the law regards the name used 
fictitious and treats the check—thus made payable the order 
fictitious person—as payable bearer. this court wrote the Phil- 
lips case, supra, 140 N.Y. 556, 562, N.E. 982, 983: “The names 
used were, for his purposes, fictitious, because never intended that 
the paper should reach the persons whose names were upon 
cededly, the names the payees were fictitious persons, the Sumter 
bank would have had claim upon the defendant. How, then, can 
the transaction said assume aspect because the names 
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adopted were known persons? That the intention was treat them 
being fictitious persons manifest.” (Emphasis supplied.) 


While this rule known the “fictitious payee” doctrine, applies 
indorsees, Negotiable Instruments Law, 28, subd. see, also, Brit- 
ton, op. cit., 696, and, the quotation from the Phillips case illus- 
trates, they need not even “fictitious.” The only operative factor 
the intent of—as the case may be—the indorser the drawer. See 
Phillips Mercantile Nat. Bank, supra, 140 N.Y. 556, N.E. 982; 
Coggill American Exch. Bank, supra, N.Y. 113; Matter Hammer’s 
Estate, supra, 237 App.Div. 497, 261 N.Y.S. 478, affirmed 261 N.Y. 677, 
185 N.E. 789; cf. Cohen Lincoln Sav. Bank, 275 N.Y. 399, N.E.2d 
457, 112 A.L.R. 1424; Shipman Bank State Y., 126 N.Y. 318, 
371, 12.L.R.A. 791. the drawer indorser does not intend 
the named payee indorsee receive the check, that party deemed 
merely nominal “fictitious” indorsee payee. And since the 
indorser drawer could easily have made the check payable 
bearer, the law regards him having done so. 


immaterial, therefore, that, when the indorsement Schneider 
was written, both defendant bank and the payees intended that Schnei- 
der receive the check. the first place, the intent defendant wholly 
unimportant; whether the name the indorsee “fictitious” depends 
the knowledge and intent the “person making [the check] pay- 
able.” Negotiable Instruments Law, 28, subd. this case, only 
the payees, not the drawer bank, fit this description, and the applicabil- 
ity the statutory provision must, therefore, determined solely 
the basis their thinking and intent. Secondly, where indorsee has 
refused accept check and the payee-indorser delivers third 
person, the indorser’s intent that time, the time delivery, 
that controls. See Seaboard Nat. Bank Bank America, 193 N.Y. 
26, 33, N.E. 829, 831, L.R.A., N.S., 499; Hortsman Henshaw, 
How. 177, L.Ed. 653; Ritter Moore, Idaho 144, 128 P.2d 639. 
then regards the check bearer instrument, his earlier intention, 
formed when had reason believe that the named indorsee would 
refuse accept it, moment. 


the plaint that the bank should not burdened with the loss, 
since innocent any wrongdoing, the answer simple: Hall 
holder due course and equally innocent. ill behooves defendant— 
which could easily have prevented the fraud making the check pay- 
able Schneider Motors—to seek foist the loss upon plaintiff, for, 
have written, Island Trading Co. Berg Bros., 239 N.Y. 229, 
233, 146 345, 346; also, Zendman Harry Winston, Inc., 305 N.Y. 
180, 186, 111 N.E.2d 871, 874 between two innocent victims 
“the one who made possible the fraud the other” should bear 
the loss. 
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The judgment appealed from should affirmed, with costs. 

LEWIS, J., and CONWAY, DESMOND, DYE, FROESSEL, and 
VAN VOORHIS, JJ., concur. 

Judgment affirmed. 


Depositor Must Return Money Erroneously 
Credited His Account 


Two brothers maintained accounts bank 1948. 
March 11th they made deposits their savings accounts both 
which remained inactive until 1949 when one brother with- 
drew all the funds his account and deposited them 
savings and loan association. Two years later the other 
brother presented his passbook withdraw funds his ac- 
count and that time was discovered that $5,000 had er- 
roneously been credited the first brother’s account 1943 
and had been paid him 1949. When the first brother 
could not account for the apparently extra $5,000 his account 
and after the bank presented fairly conclusive evidence the 
form the original deposit slip the second brother, the court 
ruled the money must returned the bank despite the fact 
the error had been made bank employee and despite the 
fact that some eight years had elapsed before the error was 
discovered. Van Zandt al. First National Bank Jack- 
son, Supreme Court Mississippi, So.2d 327. The opinion 
the court follows: 


McGEHEE, C.J.—This suit equity brought the appellee, 
First National Bank Jackson, successor the Jackson-State National 
Bank and Capital National Bank, against the appellants Dr. Van 
Zandt and the First Federal Savings Loan Association Jackson, 
have the latter declared the holder trust the principal sum 
$5,000 and $298.31 accrued interest, upon the theory that the $5,000 
had been erroneously credited March 11, 1943, the Jackson-State 
National Bank the savings account Dr. Van Zandt instead 
that his brother Van Zandt, the actual depositor thereof, and 
which total sum $5,298.31 was later withdrawn Dr. Van Zandt 


NOTE—For similar decisions see Digest (Fifth Edition) 
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January 24, 1949, and placed deposit his credit with the First 
Federal Savings Loan Association, where the same still remains. The 
relief prayed for was granted the basis the facts hereinafter stated. 


The appellant Dr. Van Zandt and his brother Van Zandt, 
both the Town Braxton Simpson County, came the Jackson- 
State National Bank March 11, when and where there were 
deposited Dr. Van Zandt several checks drawn bank Ellis- 
ville, Mississippi, aggregating the sum $25,000 and representing most 
the proceeds the sale certain timber which few days prior 
thereto had been sold the Van Zandts and for the sum $31,000. 
The $25,000, less the exchange charged the sum $48 these checks, 
was thereupon deposited the checking account the appellant Dr. 
Van Zandt. that occasion drew one check against this check- 
ing account payable the Savings Department the Jackson-State 
National Bank for the sum $10,000 and was given credit therefor 
his previously established savings account the said Bank. the 
same time drew another check against his checking account payable 
his brother Van Zandt for the sum $10,000. does not ap- 
pear from the record before how whom this $10,000 check 
was endorsed, but according the undisputed testimony Marvin 
Collum, Vice-President the Bank, and the ledger sheet Van 
Zandt’s checking account, this $10,000 check favor Van Zandt 
was deposited his checking account less the sum $5,000 thereof 
transferred his savings account. Mr. Collum further testified that 
“there was duplicate deposit slip made out the handwriting Mr. 
John Taylor signed him checking account deposit slip, which 
recited that was $10,000 deposit Van Zandt less transfer 
$5,000 his savings account.” Moreover, unless this $10,000 check 
favor Van Zandt was thus handled, then the record before 
fails account for $5,000 the proceeds thereof. 


The undisputed proof further shows that thereupon Van Zandt 
was given passbook containing entry $5,000 having been 
deposited his savings account. The page this original passbook 
was introduced evidence showing such entry that date. The 
original deposit slip the Savings Department showing this fact was 
also introduced evidence upon the trial this suit, but posting the 
bank ledger for that day there was failure the part some em- 
ployees the bank enter the books the Savings Department 
the bank this deposit $5,000 favor Van Zandt. The ledger 
shows for that day one deposit $10,000 and another deposit $5,000 
the credit the appellant Dr. Van Zandt his savings account. 
original deposit slip was shown have been issued his favor except 
for the item $10,000, the one for $5,000 having been issued favor 
Van Zandt aforesaid, and shown the testimony 
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behalf the appellee Bank and the original deposit slip introduced 
evidence the trial, and shown the entry the passbook the 
latter hereinbefore stated. Dr. Van Zandt does not specifically 
contend that was his purpose and intention that day deposit 
more than the $10,000 his savings account. testified that this item 
credit for the $5,000 his savings account could have been the 
proceeds the sale bales cotton that remembers having 
deposited either his checking account his savings account and 
for which received duplicate deposit slip which testified that 
later lost after closing his accounts with the said Bank January 24, 
1949. But, more about the sale and disposition the proceeds the 
cotton later. 

January 24, 1949, the appellant being desirous obtaining 
higher rate interest than the bank was paying the savings account, 
asked the Bank advise him the balance that then had 
hand his savings account, including accrued interest, and also the 
balance then remaining his checking account. Upon receiving that 
information withdrew all the funds then his credit both accounts 
and thereupon deposited the same the First Federal Savings Loan 
Association, Jackson, where the fund began earn rate per 
cent interest per annum instead the per cent theretofore paid 
the Savings Department the Jackson-State National Bank. The sav- 


‘ings account Dr. Van Zandt had been inactive from March 11, 


1943 until that time. 

Likewise there had been further withdrawals deposits made 
the savings account Van Zandt. the 7th day March 
1951, Van Zandt carried the Bank his passbook have the 
accrued interest his savings account noted posted therein. was 
then discovered that had never been credited the Bank ledger 
the savings department with the $5,000 deposit made March 11, 
1943, although the entry thereof was contained his passbook and the 
Bank was able find the original deposit slip his name for that 
amount. The Bank had accordance with its custom kept the original 
deposit slips for each deposit made the savings department March 
11, 1943, and the total these slips was balance with the total 
the amount deposits made the savings department, shown 
the ledger that date. The Bank naturally concluded, and the Court 
here deems the fact inescapable, that since the savings department 
the Bank had original deposit slip favor the appellant Dr. 
Van Zandt for $10,000 and original deposit slip favor 
Van Zandt for $5,000 and that Dr. Van Zandt was credited that 
day with one deposit for $10,000 and another for $5,000, with deposit 
slip authorize the latter deposit his credit, and there being 
credit the books favor Van Zandt for his deposit, there 
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had been error committed posting the deposit slips the ledger 
and with the result that both the $10,000 deposit slip and the $5,000 
deposit slip were credited the account Dr. Van Zandt. After 
this investigation its records, the Bank rightfully recognized its lia- 
bility Van Zandt for the $5,000 and the accrued interest thereon 
from March 11, until two days after presented his passbook 
the 7th day March 1951 have the accrued interest noted thereon, 
and March 1951 credited him with the sum $5,000 and the 
interest thereon, which withdrew the total sum $5,401.82 sev- 
eral days later; and then deposited the same with the First Federal 
Savings Loan Association earn greater rate interest than the 
banks were paying that time. 

The alleged error was called the attention Dr. Van Zandt, 
and with the request that rectify the same. Soon thereafter some 
the employees the Bank went see him his home Braxton 
discuss the fact that the error had been discovered and how had 
occurred. One them testified that agreed check his records and 
then come Jackson during the following week see the Bank about 
the matter; that was informed that either his attorney would 
granted access the Bank’s records for any investigation they 
should desire make regard the matter; and that failed 
come the Bank and that their next visit his home told them, 
substance, that had checked his records and that all the money 
that had withdrawn was his own money. denied having told them 
that had checked his records, but the contrary testified that 
his records had been lost destroyed and that knew how much 
money had the Bank and only drew out money that belonged 
him. 

was shown that thereafter the Bank wrote him two three let- 
ters, which received reply. However, testified that did 
not receive either those letters. urged behalf the appellant 
Dr. Van Zandt that the extra $5,000 credited his savings account 
March 11, 1943, was either the proceeds the sale bales 
cotton 15¢ per pound which had sold Zeke Odom, merchant 
and cotton buyer Star, short distance from Braxton, that the 
proceeds this cotton were erroneously credited the checking account 
his brother, Van Zandt, and that the $5,000 that was intended 
Van Zandt deposited his savings account was credited 
the savings account the appellant Dr. Van Zandt, since accord- 
ing his testimony did not otherwise get credit the Bank for 
the proceeds the sale the cotton. The trouble with this contention 
that, true, then there would remain explanation what 
became one-half the proceeds the $10,000 check deposited 
Van Zandt March 11, 1943, which the vice president the 
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Bank, Marvin Collum, testified was deposited that day the 
checking account Van Zandt according duplicate deposit 
slip made out the handwriting Mr. John Taylor and signed 
him the checking-account deposit, and which recited that was 
$10,000 deposit Van Zandt, less transfer $5,000 savings 
account, being shown the ledger sheet the checking account 
Van Zandt, introduced evidence aforesaid, that only one 
$5,000 deposit was made such checking account March 11, 1943. 


The trial court therefore rejected this contention evidently upon the 
theory, first, that one the $10,000 checks drawn the appellant 
Dr. Van Zandt March 11, 1943, was favor Van Zandt, 
aforesaid, and because the testimony Mr. Collum was undisputed 
regard the duplicate deposit slip the handwriting Mr. John 
Taylor showing that the $5,000 deposited the checking account 
Van Zandt was part this $10,000, leaving the $5,000 that was 
intended Van Zandt placed his savings account 
shown his passbook and the original deposit slip issued that 
department, which showed conclusively that this amount had been 
deposited; and second, because the unsatisfactory explanation given 
Dr. Van Zandt witness the trial when sold the 
bales cotton question. 

the proceeds the cotton sale, testified while the wit- 
ness stand the first occasion that this cotton was sold Mr. Zeke 
Odom the spring 1948, and then while the witness stand 
another occasion testified the cotton was sold March 1948 and 
that was from the 1947 cotton crop; and then the third occasion 
testified subsequent hearing, after the case had been remanded 
Rules for further testimony, and after the complainant Bank had 
introduced certified copy death certificate showing that Mr. Zeke 
Odom had died August 17, 1944, the witness frankly admitted that 
his memory was poor dates and that would not undertake 
give either the month the year when sold the cotton and could 
not place the date otherwise than sometime within the last ten years 
prior the trial. hereinbefore stated, did not specifically contend 
that deposited the proceeds the sale the cotton the same 
occasion that the two $10,000 checks were deposited March 11, 1943, 
but would only say that the $5,000 credited him his savings 
account that day “could be” the proceeds the sale the cotton. 
Moreover, his other brother, Van Zandt, who remembered being 
the Bank when the proceeds the cotton sale were alleged have 
been deposited, did not remember the date, and did not undertake 
say that was the Bank the same occasion that the checks were 
deposited March 11, 1943, which represented proceeds the sale 
the timber. 
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true that the chancellor who finally decided the case did not 
see and hear the witnesses testify, but reached his conclusion read- 
ing the transcript the testimony and documentary evidence taken 
before the former chancellor; and also true that the testimony 
the appellant Dr. Van Zandt, and that his brbother, Van 
Zandt, not contradicted the oral testimony any witness for the 
appellee-Bank regard the proceeds the sale the cotton having 
been deposited the Bank, but the court the opinion that the 
absence any bank record this particular deposit, and under the 
state the testimony whole, would not justified reversing 
the decree that specific ground. 

However, further urged the appellant Dr. Van Zandt that 
the appellee-Bank cannot recover this suit equity for the reason, 
first, that the Bank entitled recover all has complete 
and adequate remedy law; second, that mistake was made 
the transactions March 11, 1943, which the appellant Dr. Van 
Zandt denied, the same was due the negligence the Bank credit- 
ing his savings account with the $5,000 which should have been credited 
his brother Van Zandt, according the entry the passbook 
the latter and according the original deposit slip retained the 
Bank and introduced evidence whch shows that the same should 
have been credited the bank ledger the savings account 


Van Zandt; third, that the Bank estopped assert any claim this 


$5,000 “which voluntarily paid over Dr. Van Zandt”, con- 
tended the brief his behalf; fourth, that the burden proof was 
the Bank show clear and convincing evidence and beyond 
reasonable doubt that Dr. Van Zandt did not deposit the $5,000 
question, and that the Bank was not guilty culpable negligence 
paying the same him, belonged his brother; fifth, that the 
Bank barred laches from claiming and recovering this $5,000 and 
the interest thereon; sixth, that the Bank’s right action, any, 
barred Section 729, Code 1942, being the three-year statute 
limitations; and seventh, that the claim the Bank, any, barred 
Section 722, Code 1942, being the six-year statute limitations. 

answer the first contention above stated, the Court the 
opinion that the same not maintainable for the reason that Section 
147 the Mississippi Constitution 1890 provides, among other things, 
that: “No judgment decree any chancery circuit court rendered 
civil cause shall reversed annulled the ground want 
jurisdiction render said judgment decree, from any error mistake 
whether the cause which was rendered was equity 
common-law jurisdiction; 

response the second contention above stated, the Court 
the opinion that the appellant Dr. Van Zandt cannot invoke against 
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the Bank its alleged negligence crediting his savings account with 
the sum $5,000 instead crediting the same the savings account 
his brother, Van Zandt, since was manner injured 
the negligence, oversight mistake made the Bank that 
the contrary, has had this money available for his use since 
January 24, 1949 and until the rendition the final decree this cause 
February 19, 1953. true that bank owes depositor the 
positive duty properly crediting him any deposit that may have 
made the Bank, shown the deposit slip issued his favor there- 
for, but the Court the opinion that the documentary evidence, 
together with the oral testimony the employees the Bank, which 
the trial court was entitled adopt true, shows that Van Zandt, 
and not the appellant Dr. Van Zandt was the depositor the $5,000 
here controversy. The Bank promptly rectified any act negligence, 
oversight error that made not crediting the depositor with this 
fund, when paid the depositor, Van Zandt, the principal sum 
thereof, together with the accrued interest thereon, from March 11, 1943, 
March 1951, amounting the total sum $5,401.82. 

The Court therefore the opinion that unless this $5,000 had 
been deposited Dr. Van Zandt, the authorities relied upon 
him his brief would not applicable the deposit question, 
since the Bank owed him duty regard thereto. 

Moreover, the Court the opinion that under the text and deci- 
sions cited the brief the appellee-Bank, would not precluded 
from recovering from the appellant Dr. Van Zandt the funds ques- 
tion, even though may have been guilty negilgence not making 
the proper entry its ledger conformity with the passbook entry 
and the deposit slip issued his brother, Van Zandt, for the $5,000 
deposit question. 

response the fourth contention the appellant hereinbefore 
stated, the Court the opinion that the doctrine estoppel that 
may apply favor depositor not applicable favor one 
whose favor deposit has been credited through oversight error. 

response the fourt contention the appellant hereinbefore 
stated, the Court the opinion that the Bank met its burden proof 
showing that the appellant Dr. Van Zandt did not deposit the 
$5,000 which claims was credited his savings account through over- 
sight error, when the Bank proved beyond question that the deposit 
was made his brother, Van Zandt, and the burden proof 
was not upon the appellee-Bank show that was not guilty neg- 
ligence crediting the said appellant with the deposit, since was 
not injured any negligence whch the Bank may have been guilty. 

response the fifth contention the appellant the effect that 
the Bank barred laches from claiming and recovering the $5,000 
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and interest thereon, the Court the opinion that inasmuch the 
savings accounts Dr. Van Zandt and his brother Van Zandt, 
respectively, had remained inactive from March 11, 1943, until the appel- 
lant Dr. Van Zandt withdrew his entire credit balance from the 
savings account January 24, 1949; and view the fact that the 
Bank did not discover that had withdrawn that date $5,298.31 
funds that should have been the credit his brother, Van 
Zandt, until two days after the latter had presented his passbook 
March 1951, showing the entry the $5,000 item therein, and until 
had found the original deposit slip showing that this sum had been 
deposited Van Zandt March 11, 1943, the appellee-Bank 
not barred laches from seeking restitution these funds from the 
appellant Dr. Van Zandt, since the same remained the Bank’s money 
and its possession under the relation debtor and creditor until 
January 24, 1949. Moreover, the application the doctrine laches 
largely within the discretion the trial court. Sample Romine, 193 
Miss. 706, So.2d 257, So.2d 643, 346. 


response the sixth and seventh contentions the appellant, 
which involve the three and six-year statutes limitations, respectively, 
the Court the opinion that neither these statutes constitute bar 
recovery this suit for the reason that the cause action favor 
the Bank did not arise least until January 24, 1949, within three 
years from the date the bringing this suit June 1951, since the 
Bank was holding the funds its own until they were withdrawn 
the appellant Dr. Van Zandt, the 24th day January 1949, sub- 
ject the relation debtor and creditor between the Bank and the 
real depositor the said funds. 


Since the savings account the depositor, Van Zandt, had re- 
mained wholly inactive until presented his passbook 1951 for the 
purpose having the accrued interest posted therein, the appellee-Bank 
did not discover until that date that the appellant Dr. Van Zandt 
had withdrawn more funds from his savings account than should have 
been credited thereto. 


From the foregoing views, follows that the Court the opinion 
that the decree the trial court which held that the appellant First 
Federal Savings Loan Association should deemed trustee the 
$5,298.31 withdrawn from the appellee-Bank the appellant Dr. 
Van Zandt, and deposited with the said First Federal Savings Loan 
Association where the same still remained the time the trial, and 
should therefore paid over the said Association the appellee- 
Bank, and that the appellants jointly and severally required pay 
over the appellee-Bank the said sum, together with the proper interest 
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since the rendition the decree appealed from, and pay all the costs 
this suit, should affirmed. The decree appealed from therefore 
affirmed. 


Affirmed. 
All nine the Justices concur. 


Bank Told “Go Sit Tack” Collects 
Note Anyway 


somewhat outspoken maker promissory note and 
unusual lower court decision have given rise case interest 
New Jersey. The maker’s note, containing acceleration 
clause for non-payment, was negotiated New York bank 
which became holder due course. The maker defaulted 
the payments and the bank brought suit for the entire unpaid 
balance due the note. lower court opinion character- 
ized the appellate court “somewhat odd” ruled that the 
default was caused the maker’s inexperience and that she 
her payments date within week, the case would 
dismissed. The bank, believing that submitting such 
opinion might prejudice its position, appealed. 

The appellate court ruled favor the bank and doing 
pointed out that letter the maker the note telling the 
bank “go sit tack” and stop the monkey business” 
hardly persuaded the court that the maker’s delinquencies were 
caused solely inexperience and misunderstanding. Gramatan 
National Bank Trust Company Backman, 
Superior Court New Jersey, Appellate Division, 104 A.2d 
729. The opinion the court follows: 


JAYNE, facts established the uncontroverted evi- 
dence the trial this action can concisely stated. February 18, 
1952 the defendant executed and delivered promissory note the order 
All State Construction Company the sum $708.12, payable 
equal and consecutive monthly installments $19.67, the first which 
was made due April 1952. The note provided that the event 
any installment was not paid when due, the entire unpaid balance should 
thereupon, the option the holder, become immediately due and 
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payable together with sum equivalent 18% the unpaid balance 
for the expense collection and attorney’s fees. The plaintiff became 
bona fide holder the note before maturity, for value and due course. 


The defendant having defaulted making the payments which be- 
came due for the months November and December 1952 and January 
1953, the holder the note elected declare the entire unpaid balance 
due and payable and instituted the present action the Cape May 
County District Court recover from the defendant the unpaid balance, 
costs, and the specified attorney’s fee. 

The judgment which comes for review somewhat odd. 
harmonizes with the conclusions expressed the trial judge, from which 
quote: 

persuaded the conclusion that the alleged default was 
occasioned the defendant’s inexperience and misunderstanding 
the transaction, and that she made sincere effort become current, 
which was rejected. 

“Tf the defendant, within one week from the date hereof, becomes 
current the total sum her monthly payments and including 
June 1953, remitting the same the attorney the plaintiff, 
judgment cause action will entered. Upon her failure 
do, there will entered judgment favor the plaintiff 
the sum $570.43, together with attorney’s fees 5%, and interest 
from December 1952, the aforesaid sum $570.43.” 

Our inspection the exhibits leaves some doubt our minds that 
the defendant’s delinquencies were solely attributable her inexperience 
and misunderstanding when observe her written replies the 
premonitory communications which she expostulated: “Go 
sit tack. that Gramatan Bank doesn’t stop with the monkey 
business, they will never get one cent.” “My contract calls for $680, not 
for $708.12. Furthermore, you send any more threatening letters, 
will not even pay the $680. the contractor sold the note some one 
else that not concern. cousin lawyer you can save your 
stationery,” and, will pay the rest the first December, provided you 
don’t make any angrier.” 

However, not our appellate custom lightly disturb the factual 
impressions the trial judge. 

scrutinize more acutely the elements the judgment. its 
essential aspects the judgment has the profile arbitrament. sub- 
jugates the terms the note and mediates proposed reconciliation 
between the parties. 

The defendant readily availed herself the afforded means escape, 
tendered the arrearages the plaintiff, which the latter declined 
accept, and strangely noticed that the judgment one “no 
cause action.” 


- 
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Counsel for the plaintiff protests that however gracious and benevo- 
lent may have been the purpose the trial judge, the lawful rights 
acknowledged bona fide holder valid negotiable instrument were 
prejudicially offended. 


have doubt about it. The adult defendant’s business inex- 
perience and, the absence fraud, her mere misunderstanding the 
obligatory terms promissory note, are not meritorious defenses. 
Ignorantia legis neminem excusat. The judgment must reversed. 
Incidentally may remarked that reversal the judgment not 
resisted behalf the respondent. But, see, Peschek Teissere, 


N.J.Super.—, 104 A.2d (App.Div. 1954). 


The action remanded the Cape May County District Court with 
directions enter final judgment favor the plaintiff and against 
the defendant for the balance the unpaid principal the note and 
the attorney’s fee therein specified, together with interest and costs. 
Relative the inclusion the attorney’s fee, see Nash Refrigeration 
Co., Inc., Consolidated Appliance Co., 174 892, N.J.Misc. 795 
(Sup.Ct. approving 15% 1934); 869, 142; A.L.R.2d 
298 seq.; Citizens National Bank Waugh, Cir., F.2d 100 
A.L.R. 939, 947, footnotes. 


Reversed. 


Court Warns Bank May Have Been 
Negligent Trust Receipt 
Transaction 


case interest bankers has recently been decided 
the field contracts and trust receipts. Essentially what hap- 
pened was that buyer and seller agreed writing for the 
purchase and sale 9,810 bales cotton. Under the contract 
provisions the buyer was pay bank, the seller’s agent, 
certain sum money and give the bank trust receipt. 
turn the bank was deliver warehouse receipts for the cotton 
the buyer. These terms were carried out except that tech- 
nical clause the seller’s trust receipt, valid, would have 
changed the contract price for the goods. sending this case 
back lower court for decision certain facts the appel- 
late court pointed out that although this was fundamentally 
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case between the buyer and seller over prices, the bank which 
was sued along with the buyer, might liable for negligence 
delivering warehouse receipts the buyer which did not 
reflect the terms the original contract. Banco Nacional 
Comercio Exterior S.A. First National Bank 
Brownsville, Texas al, United States Court Appeals, 
Fifth Circuit, 211 409. The opinion the court 


follows: 


HOLMES, our opinion, summary judgment should not 
given this case. The subject matter this suit contract, made 
the autumn 1947, between appellants, Mexican corporations, 
sellers, and Anderson, Clayton Company, Inc., one the appellees, 
buyer, for the sale and delivery 9810 bales cotton out lot 
11,050 bales, belonging appellants and stored warehouses 
Brownsville, Texas. The contract writing and consists letters 
between the buyer and sellers, which followed oral negotiations for the 
purchase cotton out the 11,050 bales above mentioned. The basic 
offering letter was written the buyer, which the latter confirmed 
the sale the appellants 9810 bales cotton from the 1946 
Laguna crop said 11,050 bales, upon the following terms and condi- 
tions: 

Mainly strict middling and middling were delivered, and only 
strict low middling necessary complete the 9810 bales contracted for: 
the buyer was under obligation receive not more than 1000 bales 
strict low middling. Liquidation was according the quality out- 
turn follows: strict middling 28.10¢, middling 27.60¢, strict low mid- 
dling 26¢, per pound. Delivery was the Brownsville compress, 
free country damage and merchantable condition. There were also 
provisions for reweighing, resampling, reconditioning, and compressing. 
The purchaser was make advance the sellers account any 
cotton not received and paid for October provided the corre- 
sponding warehouse receipts were delivered the buyer. “In practice,” 
the letter added, “we think will possible receive approximately 
1000 b/c daily and relatively small quantity cotton should 
remain unpaid the especially since, for our part, will 
ready start work next Monday.” 

Other letters were written, which elaborated the conditions the 
contract. the third November, 1947, the buyer wrote: “In the 
event that for any reason should not possible deliver the 
buyers the total number bales contracted for, and precisely the classes 
contracted for, you are obligated return us, for crediting the 
buyers, whatever part the advance might excess the time 
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liquidation—made advance this case—of the open account men- 
tioned above, and return immediately upon verificaton the facts 
that would justfy such liquidation advance.” This was agreed 
Banco Nacional letter dated November 14, 1947, wherein was 
stated: “In the event that the 9,810 b/c cannot delivered you 
the grades specified the contract, agree return you whatever 
part the advance might excess liquidating the sale, and 
return immediately upon verification the facts showing that 
due.” 


Accordingly, the warehouse receipts where delivered the First 
National Bank the buyer, the latter having deposited with the 
one million dollars and delivered its trust receipt, all according the 
contract except new provision was inserted the trust receipt which 
valid made radical change the prices paid. This was that 
the final classification and weights were obtained the basis 
the respective prices for the three grades stipulated the contract. 
This whole controversy turns upon the validity and effect this change 
the language the contract. Prior the delivery the trust receipt, 
its letter November 1947, the buyer had taken pains provide 
expressly that the sellers were obligated deliver “precisely the classes 
contracted for,” and that this should not possible, the sellers were 
obligated return whatever part the advance might excess 
the time the liquidation. The price was according the quality 
outturn only three grades. Banco agreed this its letter Novem- 
ber 14, 1947, the event “the grades specified the contract” could 
not delivered. 


think that the buyer had right interpolate new con- 
tractual provision the trust receipt, while the contract was the 
process being performed; nor did have the right put unilateral 
interpretation upon the contract. This trust receipt was executed 
necessary operation the delivery the cotton, and should not 
held modification the contract from one covering three specific 
grades basis contract covering all grades. This trust receipt was 
executed about month after the offering letter written the buyer 
was agreed the seller. The buyer had the right reject the cotton 
not precisely equal the classifications called for the contract, but 
did not have the right accept the cotton and put its own price 
thereon. 


One who deals with agent acts his peril the scope the 
agent’s authority. The First National Bank Brownsville was the 
agent the sellers, but had very limited authority. was author- 
ized deliver the warehouse receipts the buyer lieu trust 
receipt and the payment million dollars, but had authority 
make new contract for the parties change the old one. 


\ 
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had authority accept payments money the buyer for account 
the sellers and remit the same its principals through banking 
channels. All parties knew this should have known it; and must 
remembered that, the time the trust receipt was given, the high 
contracting parties had taken the precaution reduce their oral agree- 
ments writing and were dealing with each other across international 
boundaries the performance their written contract. The American 
bank was the financial agent Mexican principal, and not 
remarkable that the bank failed catch the significance the potent 
words art “on the basis of,” which phrase had not previously been 
used their correspondence any the parties. 


its letter October 27, 1947, the buyer had offered accept only 
three grades cotton, namely, strict middling, middling, and strict low 
middling, the price each grade being specifically stated. subse- 
quent letter had emphasized and reiterated the fact that the seller 
was obligated deliver “precisely the classes contracted for,” which 
obligation the sellers had also acknowledged. the market had declined, 
reasonable presume that the buyer (as had the right do) 
would have rejected tendered cotton not precisely within the classes 
called for the contract. The fact that the market had advanced did 
not give the sellers the right tender inferior grades. Inferority the 
grades cotton tendered was something that the buyer could waive 
paying the contract price, but could not take the cotton prices 
fixed alone. the inclusion the phrase “on the basis of” the 
trust receipt was proposal modify the contract, this proposal was 
rejected, since its reply Banco Nacional instructed its agent credit 
its account with the million dollars and deliver the warehouse receipts 
“according our original instructions.” 


its brief, the appellee First National Bank says that this purely 
fact case; that the only law involved the basic concept the law 
contracts: “As man bindeth himself shall bound.” Further, 
says that the case unique that the only differences pleaded relate 
interpretations the agreement the contract price, and that 
these differences must resolved the court matter law. The 
appellee bank contends that appellants have case against Anderson, 
Clayton Company, Inc., they have none against the bank, and, they 
have case against Anderson-Clayton, that hypothesis eliminates the 
necessity their alleged claim against the bank. After carefully con- 
sidering these contentions and the facts that have been pleaded, our 
conclusion that the only plausible claim against the bank that 
was negligent delivering the warehouse receipts the buyer ex- 
change for the latter’s trust receipt which was interpolated new 
and material contractual proposal, namely, provision for payment “on 
the basis of” the contract. 
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Since have just held that this unilateral act the part the 
buyer did not change the existing contract prejudice the sellers’ 
rights, not having been assented them, hold that case 
liability has been made against the bank the sellers. Nevertheless, 
this stage the litigation, the suit appellants against the bank 
should not terminated summary judgment, but should remain 
pending until the case against Anderson, Clayton Company has been 
finally adjudicated. This case equitable nature, involving 
intricate and complicated accounts; suit against the buyer 
whom warehouse receipts were delivered trust the sellers. Control 
and constructive possession the cotton followed the warehouse re- 
ceipts. After they were delivered the buyer trust, there was little 
that the sellers could about the price other than accept what pay- 
ments were tendered them and object the discounts, which they did. 
There controversy here over the grade classifications over much 
anything else except the price; and agree with the appellees that 
the prices were fixed writing, but disagree with their contention 
that, matter law, the prices were modified the trust receipt. 
was too late add any new terms the contract after the delivery 
the warehouse receipts, contemporaneously with their delivery, 
unless the sellers agreed thereto either expressly necessary impli- 
cation. 

The contract was for cotton three precise, even-running, grades. 
Since the buyer was under obligation receive more than 1000 
bales strict low middling, the sellers were not obligated deliver 
more than that number. The balance the cotton was paid 
for 28.10¢ for strict middling and 27.60¢ for middling. The trust 
receipt should have provided for the return the warehouse receipts 
or, lieu thereof, for the payment one million dollars cash and 
payment the balance contract prices. Equity regards that done 
which ought have been done. the buyer was obligated return 
the warehouse receipts pay the contract prices for the cotton bought, 
unless the sellers agreed different course. Except the 1000 
bales strict low middling, the buyer did not have the right select 
from the 11,050 bale lot any other classes cotton than middling and 
strict middling. spotted tinged cotton those grades was tendered 
and accepted, the contract prices applied. Such contract was not am- 
biguous, and was not modified the trust receipt unless the contrary 
proven trial upon the issues made the pleadings. 

The judgment appealed from reversed, and the cause remanded 
for further proceedings not inconsistent with this opinion. The costs 
this appeal taxed against the buyer. 

Reversed. 


= 
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Petition for Rehearing Appellee First National Bank 
Brownsville, Texas. 

This case illustrative how hard please some litigants. 
Our decision was entirely favorable the First National Bank 
Brownsville, Texas, the record now stands. was not required 
pay even portion the costs appeal. Yet this bank was the 
first one file petition for rehearing, twenty-page printed petition 
and brief. Others may have grounds complain; but, this stage 
the proceeding, the petitioner has none; its petition for rehearing 
denied. 


Form Indorsement Determined 
Agreement Under Texas Law 


& 


The payee set six notes transferred the notes 
the plaintiff written instrument which recited simply that 
they were sold, transferred and assigned the plaintiff. The 
payee orally agreed guarantee the first note but refused 
the time the agreement indorse personally liable 
the other five. When the makers defaulted, the plaintiff 
sought payment from the payee the five unpaid notes. The 
court ruled that the payee was not obligated pay the notes. 
Section the Negotiable Instruments Act states that the 
transferee instrument (the plaintiff here) has the right 
have the indorsement the transferor (payee). But under 
Texas law the kind indorsement determined the 
agreement the parties. this case the court determined 
the indorsement agreed was qualified “without re- 
course” indorsement since the payee had refused accept 
liability the notes the time the agreement. 
Tyree Cox, Court Civil Appeals Texas, 267 S.W.2d 
233. opinion the court folllows: 


NORVELL, J.—This suit based upon five series six prom- 
issory notes, instituted James Tyree against Derward Stevens 
and wife, Elaine Stevens, the makers the notes, and Elbert Cox, 
the named payee therein. Judgment against Cox was sought upon the 
theory that was liable indorser. James Tyree died during 
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the pendency the suit and his executor, James Imes Tyree, was sub- 
stituted party plaintiff. Trial was the court without jury and 
judgment rendered against Stevens and wife for the amount the notes 
sued upon. recovery against Cox was denied, however, and from that 
portion the judgment the executor has appealed. Findings fact and 
conclusions law were filed and make the following statement 
therefrom: 

August 1951, Derward Stevens and Elaine Stevens executed 
and delivered appellee, Elbert Cox, series six promissory notes, 
the first being due November 1951, and the remaining notes 
the series being due respectively before November Ist each year 
thereafter until 1956. The payment these notes was secured deed 
trust creating junior lien against certain real estate Nueces 
County, Texas. 

Shortly thereafter, James Tyree sold tract land Elbert 
Cox, for which Cox paid the sum $1,500 cash and agreed “to as- 
sign” Tyree the six notes executed Stevens and wife. Septem- 
ber 1951, Cox executed written instrument transferring such notes 
Tyree. The exact language this instrument was, “That Elbert 
Cox, have this day Sold, Conveyed, Transferred and Assigned and 
these presents Sell, Convey, Transfer and Assign unto the said James 
Tyree, six certain promissory notes executed Derward Stevens 


” 


and wife, Elaine 

During the course the negotiations leading the contract 
August 21, 1951, Cox orally agreed guarantee the payment the 
first maturing note. refused, however, agree indorse other- 
wise become personally liable for the payment the remaining five 
promissory notes. Upon default the payment the first promissory 
note the makers thereof, Cox paid the same, but has steadfastly re- 
fused pay the remaining five. 

The court concluded, matter law, that Cox had not indorsed 
the five notes constituting the basis the judgment and had not other- 
wise rendered himself liable thereon, judgment should rendered 
his favor, which was accordingly done. the property had been sold 
satisfy senior lien, foreclosure the deed trust here involved 
was decreed the judgment. 

The Negotiable Instruments Act set forth Vernon’s Ann. Texas 
Stats., and consists some 196 consecutively numbered sections, di- 
vided into seventeen separate Articles, Nos. 5932 5948, inclusive. 
appellant’s contention that was entitled judgment the notes 
under and virtue Section the Negotiable Instruments Act, 
Article 5934, 49, which provides: 

“Where the holder instrument payable his order trans- 
fers for value without indorsing it, the transfer vests the 
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transferee such title the transferor had therein, and the trans- 
feree acquires, addition, the right have the indorsement 
the transferor. But for the purpose determining whether the 
transferee holder due course, the negotiation takes effect 
the time when the indorsement actually made.” 


The section the Negotiable Instruments Act gives the trans- 
feree negotiable instrument for value the right indorsement 
thereon. The Act, however, refers number species indorse- 
ment, such special, blank, restrictive, qualified, and conditional. Sec- 
tion 33. qualified indorsement constitutes the indorser mere as- 
signor the title the instrument, but does not impair its negotiability. 
The species indorsement determined agreement the parties 
or, the absence such agreement, the law will presume that the 
usual form indorsement, that is, unqualified indorsement was in- 
tended. The reason for these conclusions are set forth the well- 
considered case Simpson First National Bank Roseburg, Or. 
147, 185 913. The Texas cases are accord. Miller Shelby County 
Inv. Co., Tex. Civ. App., S.W.2d 668; Osburn Smart, Tex. Civ. 
App., 1073; Corbell Stengel, Tex. Civ. App., S.W. 1084. 

The appellant does not hold notes bearing the unqualified indorse- 
ment the appellee and consequently such cases Cresnap Manor, 
Tex. 485, and Blucher Eubank, Tex. Com. App., S.W.2d 972, are 
not point. Appellant’s testator paid valuable consideration for the 
notes, consequently entitled equity require appellee indorse 
the notes preserve their negotiability, but the form indorse- 
ment which may compelled depends upon the agreement the parties. 

The agreement, found the trial court (which supported 
the evidence, parol evidence competent for that was that 
Cox should not personally liable upon the five notes sued upon. This 
agreement construed with Section the Negotiable Instruments 
Act calls for qualified indorsement that is, one “without recourse.” 
Section 38. Such indorsement would avail appellant nothing this 
litigation. 

But appellant asserts that this agreement ineffective because the 
parol evidence rule. above indicated, this contention not sound 
insofar the notes themselves are concerned, for they bear indorse- 
ment and contain provision which would any way contradicted 
agreement calling for qualified indorsement. 

What true the notes likewise true the written assignment 
the notes, also relied upon appellee. This transfer obviously re- 
lates only the legal title the notes. recordable instrument 
the usual form employed transferring notes secured liens upon 
real estate. the written assignment the notes were treated choses 
action rather than strictly negotiable instruments. The matter 
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appellee’s liability indorser not alluded mentioned any 
way. Appellant’s right indorsement does not spring from this 
agreement, but from the fact that paid value for the notes which, 
under Section the Negotiable Instruments Law, gives him the 
right indorsement, but only the form accordance with the true 
agreement the parties. The parol evidence rule not applicable 
the situation. McCormick and Ray, Texas Law Evidence, 735; 
Wigmore Evidence (3rd Ed.) 2430. 
The judgment affirmed. 


Bank’s Consent Precludes Right Set 
Off Against Account 


Decedent died owing bank where maintained ac- 
count some $11,900 various notes. died March; 
May his executors opened estate checking account the 
same bank under the designation “Estate Nathan Stein- 
berg, Deceased,” and July the executors, with the consent 
the bank and without any reservation its part, transferred 
the funds decedent’s account the estate account. No- 
vember the bank, without the consent the executors, charged 
the estate account with the amount owed the notes plus 
interest. Because the estate was insolvent, the executors 
brought suit recover the amount charged against the estate 
account. The court ruled against the bank. When the bank 
permitted decedent’s account closed out July volun- 
tarily gave its position debtor the decedent and thereby 
lost any right had set off against his assets. Barber, 
Westchester Bank Trust Company, Supreme Court New 
York, 129 N.Y.S. 876. The opinion the court 
follows: 


MATTHEW LEVY, J.—One Steinberg died March 20, 1953. 
that date, either maker endorser, was indebted the de- 
fendant bank upon certain promissory notes in, the total amount 
$11,929.66, and that date had deposit with the bank the sum 
$8,224.22. The plaintiffs are executors his estate. May 21, 
1953, they opened checking account with the bank entitled “Estate 
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Nathan Steinberg, Deceased,” depositing the sum $15,000. 
Thereafter, and July 20, 1953, consent the executors and the 
bank, and without reservation limitation, the bank transferred the 
estate account the sum $8,224.22, which transfer was effected debit- 
ing the decedent’s account and crediting the estate account. This account 
was maintained the executors active checking account with 
many deposits and withdrawals. The balance September 30, 1953 
was $25,329.75. November 1953, without any previous consent 
by, advice to, the executors, the bank debited the estate account 
with $11,614.81, charge the indebtedness the past loans 
Steinberg, and November 16, 1953, the bank debited the estate 
account additional $314.85 representing interest and protest fees pay- 
able Steinberg’s obligations, making total $11,929.66, the amount 
the decedent’s obligations the bank. The decedent’s estate in- 
solvent, and his creditors will not paid the full amount their re- 
spective claims. 


The executors sue recover $11,614.81, the balance the account 
the name the estate prior the first debit charged against 
the bank. The defendant has counterclaimed for $455.60, which repre- 
sents 15% attorneys’ fees, provided for several the notes signed 
Steinberg. There dispute the facts. (The obligations 
the decedent seem have been initially the New Rochelle Trust 
Company, but point made the decedent’s present indebtedness 
the defendant The Westchester Bank Trust Company.). Both 
parties move for summary judgment and the motions are accordingly 
consolidated. 


The opening the account and the subsequent deposits made therein 
created and continued debtor-creditor relationship between the bank 
and the plaintiffs. Solicitor for Affairs His Majesty’s Treasury 
Bankers Trust Co., 304 282, 291, 107 448, 452. When, 
July, 1953, the bank voluntarily closed out the decedent’s account 
and transferred the balance therein the plaintiffs’ account, the im- 
mediate result was that the plaintiffs became the bank’s creditors 
that sum. The bank was longer the debtor the decedent, and its 
right set off such account against the notes due from the decedent 
was lost. Tietje, D.C., 263 917, 925. The fact that the plain- 
tiffs’ account was the name the estate the decedent and not 
the name his executors depositors does not affect the situation. 
Entitling the account the name the estate and not the names 
the executors the estate was matter convenience and not sub- 
stance. And view the present facts, the decedent and his estate 
were separate entities depositors. That the respective debit and 
credit were “merely bookkeeping entries” (as claimed the defendant) 
legal moment. Banking procedures day-to-day commerce 
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are quite frequently based upon bookkeeping practices, and they may 
result definitive rights and obligations. They are not any the less 
effective because there was physical transfer exchange. This was 
not case mistake fraud overreaching. The funds the de- 
cedent’s account were legal effect paid over the plaintiffs, just 
the cash had been withdrawn from the decedent’s account and paid over 
the plaintiffs. strings were attached the time the consensual 
transaction July, 1953, and defendant could not thereafter, Novem- 
ber, 1953, unilaterally effectuate change the detriment the plain- 
tiffs and the creditors the estate. Thompson Whitmarsh, 100 

The plaintiffs’ motion granted. The defendant’s status that 
general creditor. The defendant’s motion denied, except that with 
respect the counterclaim, the plaintiffs the argument consented 
allowance thereof general creditor. Settle order. 


Uniform Fiduciaries Act Prevents Bank’s 
Liability Embezzlement Case 


The Uniform Fiduciaries Act which embodied Min- 
nesota statute Section 520.09 provides that bank 
not obligated inquire whether not fiduciary commit- 
ting breach his trust depositing check his personal 
credit. also provides bank may receive deposit cash 
the check fiduciary without becoming liable his prin- 
cipal long the bank has knowledge that the transac- 
tion gives rise breach the fiduciary obligation. Apply- 
ing this statute, the Minnesota Supreme Court has ruled that 
bank was not liable School District when its treasurer 
deposited the District’s checks his own account and later 
withdrew the funds from the account for his own use. was 
important the bank’s case that could prove there was 
special agreement between and the School District about 
paying receiving checks and that the treasurer was author- 
ized make deposits and cash checks his own name. West- 
ern Surety Company Farmers Merchants State Bank 
Breckenridge, Supreme Court Minnesota, 877. 
The agreement the court follows: 
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THOMAS GALLAGHER, Surety Company, corpo- 
ration, hereinafter referred the surety company, obligor bond 
furnished August Johnson, treasurer Consolidated School Dis- 
trict No. 14, Wilkin county, brings this action against Farmers Mer- 
chants State Bank Breckenridge, hereinafter referred the bank, 
recover the sum $2,250 paid the surety company under its bond 
Consolidated School District No. reimburse the latter for funds 
that amount embezzled from Johnson during his term office. 


The surety company’s action based the claim that the bank 
aided Johnson and participated with him his defalcations and thereby 
became indebted the surety company subrogee the school dis- 
trict for the $2,250 embezzled. 


The trial court determined that there was special agreement be- 
tween the school district and the bank, between Johnson, treasu- 
rer, and the bank, governing deposits withdrawals the district 
funds the manner which the account was handled;! that John- 
son, treasurer, was authorized the school district sign checks 
and make deposits and withdrawals from the bank his name 
alone; that during the years which was treasurer made deposits 
and withdrawals which exceeded the sum $100,000; and that the 
transaction here challenged the bank did not benefit profit his 
defalcations and was not liable therefor. Based upon such findings, the 
trial court ordered judgment dismissal the action the merits. 
This appeal from the judgment entered pursuant thereto. 


The undisputed facts concerning Johnson’s embezzlement school 
district funds are follows: June 29, 1951, Johnson brought the 
bank checks totaling $11,906.34, the property the school district. 
his request, the bank teller prepared deposit slip listing checks totaling 
$9,656.34 the credit the school district and issued cashier’s check 
for the balance the sum $2,250 Johnson Repair Shop, the name 
under which the treasurer conducted his personal business. This cash- 
ier’s check was immediately deposited the bank the account 
Johnson Repair Shop. The funds represented thereby, together with 
other funds deposit this account, were thereupon used Johnson 
the purchase cashier’s check from defendant the sum $2,- 
819 payable Case Company which was delivered Johnson 
the latter payment his personal indebtedness thereto. the 
surety company’s contention that the actions described established the 
bank’s active participation Johnson’s embezzlement. 


memorandum made part the order for judgment dismissal 
the merits, the court stated: 


The deposits were not made under deposit agreement pursuant M.S.A. 127.07 


bind the bank any special instructions limitations ordinarily expressed such 
agreement. 
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“The agreed facts here show that the treasurer deposited 
part the school district money the school district account 
and part his own account. $9,656.34 the school 
district account and $2,250.00 the Johnson Repair Shop ac- 
count. These facts seem bring the case squarely within the 
provisions Section 520.09 M.S.A., and view the fact that 
the treasurer was authorized handle the school district funds 
his own way, not see that these facts can said 
sufficient charge the bank with acting bad faith following 
out the treasurer’s instructions. For all the bank knew, the 
treasurer might have advanced that much money and more 
the school district from his own funds and was now the act 
repaying himself.” 


seems clear that under the uniform fiduciaries act, embodied 
520.09, liability attached the bank the instant case. 
Section 520.09 provides: 


“If fiduciary makes deposit bank his personal 
credit checks payable his principal and endorsed 
wise makes deposit funds held him fiduciary, the bank 
receiving such deposit not bound inquire whether the fidu- 
committing thereby breach his obligation fiduci- 
ary; and the bank authorized pay the amount the deposit 
any part thereof upon the personal check the fiduciary 
without being liable the principal, unless the bank receives 
the deposit pays the check with actual knowledge that the 
fiduciary committing breach his obligation fiduciary 
making such deposit drawing such check, with knowledge 
such facts that its action receiving the deposit paying 
the check amounts bad faith.” (Italics supplied.) 


Under this provision establish the bank’s liability the evidence 
should show that, receiving the deposit school funds 
personal account and paying checks drawn against it, the bank had 
knowledge that Johnson was committing breach his obligation 
knowledge facts sufficient establish that must have acted bad 
faith carrying out his instructions. There nothing whatever 
support findings such effect indicate even that the bank knew 
that Johnson was about embezzle school funds was otherwise com- 
mitting breach his trust. had been authorized the district 
sign checks and withdraw funds his personal signature, and over 
the years had thus deposited and withdrawn sums excess 
$100,000. 
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Separate and apart from 520.09, have held that bank’s 
edge, gained from the form the check deposited trustee his 
own personal account, that the checks thus deposited belonged trus- 
tee’s principal did not itself impart the bank notice the trustee’s 
wrongdoing. stated Rodgers Bankers’ Nat. Bank, 179 Minn. 
197, 203, 229 N.W. 90, 92: 


The bank ought not held responsible for the money’s 
being checked out for illegal purposes, unless knows some 
special transaction has good reason believe that misappro- 
priation the money being made. such depositing the 
funds alone for right purposes may innocent and consistent 
with honesty and just dealing. Presumably the depositor acts. 
such situation the bank should not required attribute 
unlawful intention him. cannot agree the con- 
tention that when one deposits funds his personal bank account 
that must regarded equivalent declaration intent 
devote them his personal ends. 


“All authorities seem agree that the trustee cashed the 
checks over the counter and misappropriated the money, liability 
the bank would not they may safely pay him the 
cash, there little reason justify refusal give him deposit 
credit. may concededly cash the check the drawee bank 
and deposit the cash his own bank without imposing liability 
upon for his breach duty. deposit the check for collection 
his own bank shorter and more modern business-like method 
accomplishing the same end and see good reason 
... for saying that that imposes greater liability the bank.... 


“Another reason that assists reaching our conclusion 
that this policy embraced the national conference com- 
missioners uniform state laws section the uniform fidu- 
ciaries act, which has been adopted several Uni- 
form Laws Annotated (Supp. 1928) 107.” 


Subsequent this court’s decision Rodgers Bankers Nat. Bank, 
supra, the uniform fiduciaries act became embodied 
520.09 above set forth. 


clear that under the authorities cited, the absence 
edge the part the bank that Johnson wrongfully intended divert 
his own use money belonging the district, other facts estab- 
lishing its bad faith, liability attached this transaction. 

The judgment appealed from affirmed. 

Affirmed. 
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Banks May Deliver Assets Only After 
Giving Notice State Authorities 


answer specific request, the Attorney General 
Missouri has given his opinion concerning the transfer de- 
livery securities, deposits and other assets held safe de- 
posit companies, trust companies, banks, corporations other 
institutions. concludes that ten days notice intention 
transfer deliver assets must given him and the Rev- 
enue Department; that transfer delivery may then made 
sufficient portion the assets retained pay taxes and 
that transfer delivery can made without such retention 
only with the consent the Attorney General and the Director 
Revenue. Opinion the Attorney General Missouri, 
Dated March 17, The opinion follows: 


render, herewith, our opinion based upon your request Octo- 
ber 1953, which request reads follows: 


“There often presented this Department request for 
relative the duties, responsibility and liability banks, 
building and loan associations, brokerage firms and other deposi- 
tories carrying accounts the name individual, partnership 
joint account; also, safe deposit companies and banks that have 
their possession and under their control, safe deposit boxes 
otherwise, assets belonging deceased owner standing the 
name deceased owner and others joint tenants with survivor- 
ship rights, contained safe deposit boxes rented decedent and 
others under co-tenant agreement. 


“We have our file copy opinion addressed Ryland, 
Stinson, Mag Thomson, Attorneys, First National Bank Bldg., 
Kansas City, Missouri, dated October 27, 1933, and signed 
John Hoffman, Jr., Ass’t Attorney General, relative this mat- 
ter, but that opinion does not clearly set forth the duties deposi- 
tories connection with the transfer joint accounts survivors, 
particularly whether not the bank, building and loan asso- 
ciation other depository should first obtain consent the Director 
Revenue and Attorney General. The larger city banks and build- 
ing and loan associations now require consent from the Director 
Revenue and Attorney General before transferring joint accounts 
survivor, but the small town banks not. Therefore, respect- 
fully request review this matter and official opinion relative 
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the legal application the provisions Section 145.210, especially 
whether not depository any character may transfer 
survivor balance joint accounts without first obtaining consent 
the Director Revenue and Attorney General; also whether 
not banks, safe deposit companies individual may deliver 
survivor contents safe deposit boxes, assets otherwise held, 
without first obtaining consent the Director Revenue and 
Attorney 


“Also will appreciate opinion whether not the 
provisions subdivision Section 145.150 applies only assets 
listed Probate Court inventory can such Probate Court 
Order cover jointly held assets not listed? 


“We will appreciate your opinion early date.” 


will first consider the question whether bank, having deposit, 
account form payable either two named persons the 
survivor them, can, upon the death one, pay the account the 
other without the consent the Director Revenue and the Attorney 
General. 


Our answer, based the provisions Section 145.210, RSMo 1949, 
qualified “yes.” Subscction said statute reads follows: 


“2. safe deposit company, trust company, corporation, bank 
other institution, person persons having possession under 
control securities, deposits, other assets belonging standing 
the name decedent who resident nonresident, belong- 
ing standing the joint names such decedent and one 
more persons, including the shares capital stock other interest 
safe deposit company, trust company, corporation, bank 
other institution making delivery transfer herein provided, shall 
deliver transfer the same the executor, administrator, legal 
representative said decedent the survivor survivors when 
the joint name decedent and one more persons upon their 
order request unless notice the time and place such intended 
delivery transfer served upon the director revenue and at- 
torney general least ten days prior said delivery transfer; 
nor shall any safe deposit company, trust company, corporation, 
bank other institution, person persons, deliver transfer any 
securities, deposits, other assets belonging standing the 
name decedent belonging standing the joint names 
decedent and one more persons, including the shares capital 
stock any other interest the safe deposit company, trust com- 
pany, corporation, bank other institution making the delivery 
transfer without retaining sufficient portion amount thereof 
pay any tax interest which may thereafter assessed account 
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the delivery transfer such securities, deposits, other assets, 
including the shares capital stock other interest the safe 
deposit company, trust company, corporation, bank other institu- 
tion making the delivery transfer under the provisions this 
chapter unless the director revenue and the attorney general con- 
sent thereto writing.” 

This statute requires, before paying the account the survivor, 
that ten days notice such intention transfer given the Direc- 
tor Revenue and the Attorney General. Consent those two officials 
such delivery transfer not required. 

Upon such transfer, however, the bank required retain from 
the account sufficient amount pay “any tax interest which may 
thereafter assessed account the delivery transfer such 
securities; deposits other assets unless the Director Revenue 
and the Attorney General, writing, consent such transfer. Such 
consent having been obtained, there appears requirement that 
the bank retain any portion the account. 

comes this: Transfer without such consent and without 
retaining sufficient amount pay the taxes interest which may 
thereafter assessed (under the provisions Chapter 145, RSMo 
1949) renders the bank personally liable the payment such taxes 
and interest and addition, penalty $1,000. retaining 
sufficient amount pay such taxes interest, the bank may make the 
transfer without any consent. any case, must have given the 
Attorney General and the Director Revenue ten days’ notice its 
intention make the transfer delivery. 

The question may raised whether the ordinary checking sav- 
ings account with bank constitutes “deposit” within the meaning 
this statute. While common parlance, such account “money 
deposit,” not strictly so. Title the money deposited passes 
the bank; the depositor has claim against the bank for that amount 
money. The debtor-creditor relationship exists between bank and 
depositor. 

think, however, that the word “deposit” used here includes 
such accounts. did not, the use the word would add nothing 
whatever the meaning the statute; would included the 
terms “securities other assets”; conversely, the word “deposits” 
would include “securities and other assets” the possession under 
the control the safe deposit company, trust company, corporation, 
bank other institution, person persons. 

such account could not said the “possession” the 
bank, certainly under “control” the bank, since requires affirma- 
tive action the part the bank pay drafts and checks drawn 
against such account. 
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For the meaning the statute, too, may consider the purpose 
the statute gathered from the statute its entirety, e., prevent 
loss inheritance taxes property which passes right survivor- 
ship and not will intestate laws and not included the probate 
court inventory. The interpretation have adopted serves that pur- 
pose. 


Your request extends building and loan associations, brokerage 
firms, and other depositories having accounts, securities and other assets 
belonging standing the name deceased person the 
joint names deceased and another others—whether they are within 
the terms Section 145.210, supra. The statute applies any “safe 
deposit company, trust company, corporation, bank other institution, 
person persons” having possession under control securities, 
deposits other assets belonging standing the joint names 
decedent and one more persons. Safe deposit companies, then, 
come specifically within its terms; building and loan associations would 
come within the term “corporation” “other institution”; and broker- 
age firms within the term “corporation” or, unincorporated, “person 
persons.” The statute, therefore, applies each the institutions 
you have mentioned your request and the rule stated above 
banks applicable also them. 

You have asked specifically whether the contents safety 
boxes which have been leased the decedent and another person 
co-tenants, come within Section 145.210, The language the 
statute the assets covered this: securities, deposits and 
other assets belonging and standing the joint names such 
decedent and one more 


The contents safety deposit boxes rented are not necessarily 
subject this provision simply because the co-tenancy agreement 
under which the boxes are leased. Should the box contain only can- 
celled checks, love letters and property assets belonging and standing 
only the name the survivor, then the bank safe deposit company 
could not refuse, the grounds the provisions this statute, 
deliver the survivor the contents thereof, nor would the bank 
safe deposit company required give any notice the Attorney 
General Director Revenue retain any part the contents the 
box. the other hand, should the box contain bonds other property 
standing the name decedent the names the decedent and 
another, such contents would come within the terms this statute. 
the title the contents the box that counts and not the nature 
the agreement under which the box leased. Co-tenancy safe 
deposit box does not establish co-tenancy contents. Ann.-Lease-Joint 
Tenancy, 113 575. 


remains determine whether the contents safety deposit 
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box comes within the terms the statute all. Notice that applies 
safe deposit company, etc., “having possession under control” 
securities, deposits other assets covered the statute. Does safe 
deposit company have possession under control the contents 
safe deposit box within the contemplation this statute? 

Notice too, the statute prohibits the “delivery transfer” the 
assets except under the conditions set forth the statute. When the 
lessee safety deposit box abstracts property therefrom, the bank 
safe deposit company “delivering” “transferring” the property 
him within the meaning this statute? 

think the contents safety deposit box, such contents belong- 
ing standing the name deceased person the joint 
names deceased person and another others, come within this 
statute. 

arrive that conclusion this avenue: the relationship between 
lessor and lessee safety deposit box the contents the box 
that bailee and bailor. Kramer Grand National Bank St. 
Louis, (Mo. Sup.) (2d) 961. that case the court said 
967: 


well settled authority that where bank, safe 
deposit company, leases safety deposit box safe, and the lessee 
possession the box safe and places therein his securities 
other valuables, the relation bailee and bailor created be- 
tween the parties the transaction the property de- 
posited. 


Bailment implies possession; therefore, the lessor safety deposit box 
has its contents possession. 

Allowing the lessee remove the contents the box constitutes 
constructive delivery such contents from lessor lessee within the 
meaning this section. The lessor not only permits, but actually par- 
ticipates the change possession from lessor lessee. See Words 
and Phrases, Deliver; Delivery, page 654, seq. 


The conclusion that the contents safety deposit box come within 
the terms the statute buttressed the view that “safe deposit 
companies,” whose primary only business will the renting safe 
deposit boxes, are expressly named the statute. 


You have asked whether subsection Section 145.150 applies 
only assets listed the Probate Court inventory, the order 
provided therein cover assets held jointly deceased and another 
others, and not listed the inventory? 


Said subsection reads thus: 
“2. Such court the judge thereof vacation shall immediately 
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upon the filing the inventory and appraisement the estate 
decedent, examine the same, and apparent, the opinion 
the said court judge, that such estate not subject the tax 
provided for this law, such finding and opinion shall entered 
record said court, and thereupon the provisions section 
145.210 shall become inoperative the holders funds other 
property thereof—and there shall further proceedings relating 
such tax, unless upon the application interested parties the 
existence other property erroneous appraisement shown.” 


This makes the duty the court examine the inventory filed, 
and, apparent the opinion the court that the estate not 
subject the tax provided Chapter 145, RSMo 1949, enters his 
finding that effect. Then the institutions and persons covered 
Section 145.210, RSMo 1949, are longer obligated give any notice, 
obtain any consent, withhold any assets under that statute, before 
transferring delivering assets the person persons entitled thereto. 
The finding made the court under this section based solely upon 
his examination the inventory filed the court. Such finding, 
according the statute, does not, however, foreclose the showing 
the court the existence other property erroneous appraisement, 
which would render the estate subject tax. 

the opinion this office that: 

safe deposit company, trust company, corporation, bank 
other institution, person persons having possession under con- 
trol securities, deposits, other assets standing the joint names 
deceased person and another, must give the Attorney General and 
Director Revenue ten days’ notice its intention deliver trans- 
fer such property the survivor; that such delivery transfer can 
then made without consent the Director Revenue and the At- 
torney General, provided that sufficient amount retained pay 
taxes interest thereafter assessed. Such transfer delivery can 
made without such retention only with the consent the Director 
Revenue and Attorney General. 

This applies also the contents safety deposit boxes which 
contents stand the joint names the decedent and another although 
the ownership the assets contained the box which the im- 
portant matter and not the agreement under which the safe deposit box 
leased. 

The finding the court under Section 145.150, RSMo 1949, 
based solely upon his examination the inventory and appraisement 
filed. finding that the estate not subject tax renders Section 
145.210, RSMo 1949, inoperative. 


The foregoing opinion, which hereby approve, was prepared 
assistant, Don Kennedy. 


BANKING BRIEFS 


SUBPOENA BANK UPHELD 


The Peoples Deposit Bank case which was reported 264 
(April 1954) has been affirmed United States Court Appeals. The 
court ruled that the bank must comply with summons issued 
special agent the Bureau Internal Revenue and produce certain 
books and records relating transactions one the bank’s customers 
suspected fraud. See Peoples Deposit Bank Trust Co., Paris, Ken- 


tucky United States, United States Court Appeals, Sixth Circuit, 
212 F.2d 86. 


FALSE STATEMENT SIGNED ILLITERATE PREVENTS 
DISCHARGE BANKRUPTCY 


Federal Court Appeals has ruled that individual should not 
discharged bankruptcy because materially misrepresented his 
financial condition when applying for loan from finance company. 
What helped the finance company’s position was the statement, “We 
have other debts” which the bankrupt’s wife wrote the bottom 
the loan application form which was signed the bankrupt, man 
who could neither read nor write. was brought out the trial that 
the practice loan companies Chicago, where this loan was made, 
have such statement put every loan application order 
protect the companies against discharges bankruptcy. See Santos 
General Finance Company, United States Court Appeals, Seventh 
Circuit, 211 F.2d 887. 


BANKS DROP SEVENTH PLACE BAD CHECK 
VICTIMS 


report the Todd Company, Inc., makers protected in- 
sured checks shows that banks are longer the number one 
victims bad check passers. More frequent victims are depart- 


ment stores followed supermarkets, taverns, liquor stores, inde- 
pendent grocers, and gas stations that order. The report was 
based survey police records key cities having popula- 
tions more than 40,000. 


TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Pages Will Should Not Separated 


Bray, Surrogate’s Court, New York, 131 (April 30, 1954) 


your bank happens have will its possession the time 
testator dies, you should make certain one separates the pages 
the will before has been admitted probate. recent case indicates 
persons connected with New York estate had the trouble 
proving the court that the reason staples had been removed from 
two-page will was attorney could have photostated. such 
proof had been lacking, probate might have been denied. 


Court Permits Payment Attorneys’ Fees Out Estate 


Bennett Poudre Valley National Bank, Colorado Supreme Court, 
March, 1954 


court permitted the guardian minor retain attorneys whose 
fees were paid out the minor’s estate. The attorneys were able 
secure judgment the effect that certain provision decedent’s 
will was ambiguous and inoperative. appellate court ruled that since 
the guardian’s attorneys obtained ruling which led the correct dis- 
tribution the decedent’s estate there was benefit all the beneficiaries 
the estate and therefore the fees the guardian’s attorneys should 
not paid the minor but the estate. 


Massachusetts Fiduciaries May Invest Cooperative Banks 


1954, Chap. 311, Sec. effective July 11, 1954 


person interested the estate decedent Massachusetts may, 
under new statute, receive permission from the probate court tem- 
porarily invest estate funds “paid-up shares and accounts and 
cooperative banks.” 


640 
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New York Court Has Jurisdiction Trust Case 


National City Bank New York Beebe, Supreme Court New York, 


The New York Supreme Court has recently decided has jurisdic- 
tion settle certain trust accounts. New York bank had been ap- 
pointed successor co-trustee trust 1927 which time all the 
trust assets were New York. Certain interested parties claimed that 
only the Rhode Island courts had jurisdiction settle the accounts 
since decedent died that state and his will was probated there and 
since all his assets the time death were Rhode Island. The 
court upheld the New York bank, took jurisdiction the case and 
enjoined the defendants from proceeding with action touching 
this same matter the Rhode Island courts. 


Libel Will Upheld 


Kleinschmidt Matthieu, Supreme Court Oregon, February 10, 1954 


what was characterized case first impression, the Supreme 
Court Oregon has ruled that cause action for libel can main- 
tained against estate where the decedent stated his will that 
left one his relatives only very small bequest because “is 
slacker, having shirked his duty World War 


Bank Denied Right Vote Stock 


Cooper Citizens National Bank Waco, Texas, 
Texas Court Civil Appeals, March 25, 1954 


Decedent gave trustee full voting rights 1,600 shares stock 
which were held trust after they were transferred the trustee 
the executor. The executor, bank, sent the shares the corpora- 
tion transferred but the transfer was refused the corporation 
grounds that the estate owed certain taxes and other debts. short 
time later stockholders meeting was held and the bank which 
held the stock voted the 1,600 shares favor partial liquidation 
the corporation. The trustee brought suit nullify this liquidation 
grounds that the bank did not have the power vote the shares. 
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The court upheld the trustee and ruled that there had been effective 
transfer the shares the trustee who was the only one with power 
vote the shares. pointed out that the corporation was wrong 
refusing transfer the shares its books. 


Bank Officer Violates Fiduciary Duty 


Kenny Citizens National Trust Savings Bank Los Angeles, California 
District Court Appeals, 124 876 


trust was created making A’s wife life beneficiary and giving her 
the power dispose the corpus the trust will. she did not 
exercise such power the corpus was her heirs. When died 
his executor brought suit against the trustee-bank and the court upheld 
his allegations that officer the bank had acted improperly influ- 
encing A’s wife make out her will the officer and the bank gained 
the principal part the trust corpus. The court pointed out that the 
bank had fiduciary duty who had remote interest the trust 
possible heir, well A’s wife. 


Fee for Collection Foreign Assets Upheld 


Sikorski Bruski, Supreme Court Montana, March 30, 1954 


Montana court has recently ruled that proper for estate rep- 
resentatives incur the expenses having their attorney Montana 
Minnesota inspect estate property and arrange for its sale where 
the will directed such representatives sell the out-of-state property 
pay specific legacies. 


MORTGAGE BANKERS ASSOCIATION CLEARED 
ANTI-TRUST CHARGES 


five and-a-half year old government suit against the Chicago 
Mortgage Bankers Association has been dismissed Federal 


District judge. The complaint charged the Association with viola- 
tion the Sherman Anti-Trust Act fixing minimum commis- 
sions, interest rates and service fees connection with Federal 
Housing Administration loans. The judge ruled that could find 
evidence violation intent violate the federal statute. 


TAX DECISIONS 


Digest current decisions pertaining the law taxes banks, 
trusts, estates and gifts 


Pension Trust Proceeds Not Taxable 


Glenn, Collector Internal Revenue Hanner, United States Court 
Appeals, Sixth Circuit, April 21, 1954 


tobacco company created employee pension trust with New 
York bank. Only the company contributed the trust fund which was 
payable employee when reached terminated his employ- 
ment. employee died before either these events, the fund was 
paid whomever appointed will the absence such ap- 
pointment those entitled his estate under New York decedent 
estate law. Under these circumstances, the Federal Court Appeals 
the Sixth Circuit has ruled that the fund one the company’s 
employees who left everything his widow will when died the 
age did not have included the employee’s taxable estate 
since was never part his estate and was not transfer during 
his lifetime within the provisions Internal Revenue Code Sec. 811 (c) 
811(d). 


Group Life Insurance Proceeds Held Taxable 


Commercial National Bank Trust Co. New York Johnson, 
United States District Court, New York, May 1954 


Although the Sixth Circuit company can create pension trust 
for employee without having the proceeds such trust taxable 
the employee’s estate (see Glenn Hanner above), the Southern 
District New York, group life insurance policy which part 
least seeks the same end, gives rise federal estate tax. The pro- 
ceeds group life policy were held taxable employee’s gross es- 
tate under Internal Revenue Code Sec. 811(g) grounds that although 
the premium payments were made the employer, the policy was con- 
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sidered have been “taken out” the employee since group life in- 
surance policies generally are inducement work certain job and 


are thus considered additional compensation. 


Trust Protect Widow Against Herself Held Not Contemplation 
Death 


Estate Charlotte Hopper, Hartford Connecticut Trust Co., Executor 
Commissioner, United States Tax Court No. 


Connecticut trust company, advising elderly and inexpe- 
rienced widow protect herself against fraudulent schemes, persuaded 
her set trust. She made the trust irrevocable, with the income 
payable herself for life and the remainder her children. The Com- 
missioner claimed the transfer trust was made contemplation 
death because the widow disposed great part her assets after her 
life estate providing for the trust remainder her children. 
The court flatly rejected this contention the Commissioner. pointed 
out that the sole purpose the widow creating the trust was pro- 
tect herself against the recurrence schemes defraud her. The bank, 
fortunately for purposes proving this was not transfer contem- 
plation death, was able show had saved the widow from scheme 
her out some $600,000 just before she was advised create the 
protective trust. 


Borrowing Funds from Bank Does Not Give Rise Capital 
Gains Condemnation Case 


Leon Theora Strauss Commissioner, United States Tax Court No. 


Under Section 112(f) the Internal Revenue Code, property 
condemned for public use the money paid for such property not 
recognized capital gain the extent used buy replacement 
property. California company, anticipation receiving funds from 
the state for its condemned property, borrowed money from bank 
purchase replacement property. When received the condemnation 
proceeds, immediately paid the bank back the amount the loan. 
The Commissioner claimed all the proceeds constituted capital gain 
because the regulations require that avoid being classified capital 
gain condemnation proceeds must traced directly the replacement 
property. The court rejected the Commissioner’s view and ruled that 
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there was capital gain the amount funds used repay the 
loan the bank. 

important avoid possible difficulties with the tax authorities 
this respect for bankers handle this sort situation exactly the 
California bank did that the funds can clearly traced. The money 
loaned the corporation was held escrow title company that 
did not pass into the corporation’s hands. Also soon the con- 
demnation proceeds were paid the company, established special 
account the bank for the sole purpose holding the funds. the 
same day the money was received, check was drawn the special 
account pay back the loan. 


Massachusetts Repeals Stock Transfer Tax 


Massachusetts General Laws, Chapter 64, 1954, 
555, Effective May 19954 


The stock transfer tax Massachusetts was repealed May 
this year. Unused stock transfer stamps may redeemed within 
period ending six months from that date. 


Revenue Ruling Establishes Date Gift for Tax Purposes 


When someone endorses and delivers stock certificate bank 
with directions that transferred someone else gift, the date 
the gift the day the company transfers the stock its books not 
the day delivery endorsement. Accordingly the value the stock 
such day the value for calculating the gift tax. 


Estate Taxed Where Power Amend Trust Retained 


Estate Steere, Rhode Island Hospital Trust Co. Commissioner, 
United States Tax Court No. 


Bankers would well keep recent case mind when advising 
customers about trusts and related estate taxes. Decedent created 
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trust three life insurance policies. Some years later, probably 
attempt avoid estate taxes, executed document stating that the 
trust was thenceforward irrevocable. did not, however, de- 
clare that likewise relinquished his power alter amend the terms 
the trust. The court held that since still had this power change, 
though not revoke, the trust, its assets were includible his gross es- 
tate under Internal Revenue Code Sec. 811 (d). 


USE REGISTER CHECKS INCREASES 

has been reported recently that the use “register checks” 
increased considerably New York City during the first half 
1954. The Manufacturers Trust Company was reported 
sold some 386,630 during this period, gain 50% over the like 
period 1953. Evidently the simplicity the checks has made 
them popular. customer pays the bank the amount wants 
appear the check, plus small fee. immediately gets 
register check which writes the name the payee and the 


date. also puts his name and address the check, the bank 


already having imprinted the amount machine. The checks 


are insurable against loss forgery alteration. 


INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


How Long the Housing Boom? 


housing boom has 

been subject considerable 
discussion the publications 
various Federal Reserve and com- 
mercial banks. this connection, 
the following synthesis may 
some help guessing its duration. 

The postwar housing boom has 
found most new homes going 
owner-occupants, rather than be- 
ing purchased those who have 
rentals mind. This trend evi- 
denced the following facts. 
1940, about per cent all oc- 
cupied dwelling units were renter- 
occupied, with the remaining 
per cent owner-occupied. 1950, 
however, the owner-occupied pro- 
portion had risen per cent, 
and has continued increase ever 
since. 

rise the proportion 
renter-occupied total dwelling 
units occurs when housing boom 
stimulated primarily high 
rents and low vacancies. the 
other hand, building done with 
prospective home-owners mind 
sparked mainly high level 
disposable income. Obviously, 
the high level disposable income 
has been responsible for postwar 
performance. 

The substantial backlog de- 
mand for residential building, ac- 
cumulated from the war years, 
was satisfied 1950. the early 
postwar years, the large volume 
residential building was supported 


high incomes, easy credit 
terms, high level family for- 
mation, plus the aforementioned 
backlog demand. Since 1950, 
however, family formation has 
dropped sharply and the backlog 
demand from the war years has 
been drawn down. 


The housing boom the past 
three years has been sustained 
easy credit terms and high real in- 
comes. noted the July 
Monthly Review the Federal 
Reserve Bank San Francisco, 
more and more young adults— 
attracted low down payments 
and liberal repayment terms— 
have used their high earnings 
invest their own homes; the 
same time, high incomes have also 
made possible for large pro- 
portion elderly people keep 
their own households, rather than 
move with younger relatives. 
Although real income per worker 
has fallen slightly during the past 
year, credit has been easing. The 
net result that 1954 housing 
starts have been maintained 
level only slightly below 1953. 


But there may cause for 
concern the long run, states the 
Reserve Bank. This cause 
for concern arises from the current 
combination low level fam- 
ily formation and high level 
housing starts. course, pos- 
sible for this combination per- 
sist for while due the “slack” 
the relation between population 


647 


648 THE BANKING 


and housing; i.e., the variability 
the number families doubling 
up, the average age marriage, 
the tendency unmarried adults 
live alone with family and 
roommates, and the tendency 
old people move with rela- 
tives rather than maintain their 
own households. This “slack” 
could exhausted after few 
years high construction activity 
and low family formation; the 
average age marriage may set- 
tle some lower limit, and the 
doubling ratio may fall zero. 
With such conditions prevailing, 
would difficult maintain 
high rate housing starts, even 
with the aid high incomes and 
easy credit terms. 


Because there still appears 
sufficient “slack” the relation- 
ship between population and hous- 
ing, income and credit terms are 
playing important role deter- 
mining the present volume hous- 
ing starts. But, over the longer 
whether this “slack” will suffi- 
cient permit rising income and 
easy credit support high rate 
starts. The longer the period 
Icw moderate family formation, 
the greater the likelihood this 
“slack” running out. However, 
after 1960 the level family for- 
mation expected rise once 
more. such time, income and 
credit terms may again prove im- 
portant variables determining 
the volume construction. But 
between now and 1960 prob- 
lematical whether high incomes 
and easy credit terms can sustain 
the high level residential con- 
struction. Final performance, 
indicated the West Coast Re- 
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serve Bank, depends how much 
“slack” still remains. 


comment appearing the 
July Monthly Review the Fed- 
eral Reserve Bank Minneapolis 
notes that real estate men and 
builders the ninth Federal Re- 
serve District have been seeking 
more liberal terms houses 
order move them current 
prices. also observed that the 
prospective home buyer appar- 
ently more concerned with the 
required down payment than with 
total price. Nevertheless, home 
building that area reported 
“still going strong.” 

The August Monthly Letter 
the National City Bank New 
York has this say: “In housing, 
most other lines, realists rec- 
ognize that the days scarcities, 
when almost anything would sell, 
are over. This means two things: 
first, that over-stimulation 
building can dangerous in- 
creasing the risk supplying the 
market with too much too fast and 
bringing the slump that people 
are worrying about. this score, 
the recent jump requests for 
mortgage appraisals, promoted 
cheap money and exceptionally 
easy terms, may warrant some 
misgiving. Second, means that 
building hold up, builders 
must provide people with the kind 
houses they want, where they 
want them, and prices they are 
willing pay. 

“While the country’s desire for 
better homes still far from satis- 
fied, nevertheless, the urgent de- 
mand for shelter the early post- 
war years has almost completely 
disappeared. consequence, 
people can afford more 
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choosey and the realty market, 
more dependent than ever before 
general prosperity, has become 
more vulnerable.” 


Treasury Bond Market 

particular interest com- 
mercial bank bond portfolio man- 
agers article, “Market Inter- 
est Rates and Maturity Issues,” 
appearing the August Monthly 
Review the Federal Reserve 
Bank Kansas City. sum- 
mary presented these col- 
umns, since the article highly 
technical nature and does not 
readily lend itself condensation. 
However, because such im- 
portance important segment 
the banking fraternity, and be- 
cause presents unusually 
competent discussion subject 


matter about which too little has 
been written, mention made 
herein that those interested 
may know that this study avail- 
able. 

Some idea the contents may 
gathered from the sub-captions, 
which are “Alternative Methods 
Portraying the Interest Rate 
Structure,” “Types 
Maturity Relationships,” “Yield 
Curves Investment Analysis.” 


Essays Banking and Finance 

The Economic Weekly Bom- 
bay has published supplement 
collection essays banking 
and finance. This volume was pub- 
lished honor Mr. Mac- 
Coll, for the past twelve years 
chairman the Bombay Exchange 
Banks’ Association. Mr. MacColl 


GET CONSTRUCTIVE NEWS 
FROM WORLD VIEWPOINT 


When you read 


international daily newspaper published Boston, Mas- 
sachusetts, You’ll know the constructive forces work 
the you’ll have international newspaper dedicated 
individual freedom and progress everywhere. 


THE CHRISTIAN SCIENCE MONITOR One, Norway 


Street, Boston 15, Mass. 


Please send The Christian Science Monitor—one year 
$15, months $3.75. 


THE CHRISTIAN SCIENCE 


THE BANKING 


holds unique position not only 
the business world Bombay 
but also, glance the list 
contributors will show, among 
bankers all over the world. 
now retiring after years bank- 
ing during all which time 
has been with the Chartered Bank 
India, Australia and China. 

The contributors this inter- 
esting volume are all authorities 
various phases economics 
and banking and they discuss cur- 
rent problems international fi- 
nance various parts the 
world. 


Collateral Loans 

Shelly Pierce, Financial Editor 
the New York Journal Com- 
merce, calls attention inno- 
vation collateral lending whereby 
holders certain mutual fund 
shares are enabled borrow 
against such shares without great 
inconvenience. 

arrangement with the Bank 
California, N.A., San Francisco, 
permits investors Common- 
wealth Investment Company and 
Commonwealth Stock Company 
shares obtain bank loans with 
minimum red tape,” using 
such shares collateral. Loan 
value the shares pledged set 
per cent net asset value. 
important feature that in- 
vestors buying shares under peri- 
odic plans purchase are aided 
considerably. Such periodic pur- 
chasers not receive certificates 
until final completion payments 
under the plan, but now pos- 
sible for them pledge such 
shares even though the certificates 
have not been issued. Obviously, 
such loans may not made for 
the purpose carrying securities. 

Many bankers consider the re- 
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demption features mutual fund 
shares similar the cash value 
insurance policy. Mutual 
fund share collateral attractive 
the event recourse the col- 
lateral, since there problem 
finding markets ascertaining 
reasonableness price spreads. 
Redemption value the collateral 
readily determined any time. 

the event that any share- 
holder prefers his own 
bank for loan, the aforemen- 
tioned fund managements “stand 
ready co-operate with his bank 
simplifying the process pledg- 
ing shares for which certificates 
have not been issued.” 


Tax Reduction and Equities 

What will the effect the 
modification the tax corpo- 
rate dividends? 


Aside from the percentage tax 
credit, individual may now re- 
ceive, tax-free, $50 dividend in- 
come. Between husband and 
wife, the tax-exempt amount 
dividends $100. Assuming 
high grade equity can return per 
cent current market, and 
problem dividend maintenance 
continuity involved, $2,000 
investment could recovered 
years. 


this connection, there exists 
the possibility partial diver- 
sion funds, which are now in- 
vested savings accounts and 
bonds, into the equity market. As- 
sume, for example, married couple 
with bank savings $10,000 draw- 
ing per cent interest, and 
outside investments. The last $2,- 
000 (leaving bank balance 
$8,000) would provide both gross 
and net return $100 invested 
equities returning per cent. 
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This last $2,000, interest pay- 
ments, would return gross $50 
year, which could reduced 
$35, total earned and unearned 
income placed the taxpayers the 
per cent bracket. other 
words, safety principal and 
continuity dividend payments 
could taken for granted, the 
equity invested funds—in these 
particular circumstances, would 
almost three times productive 
the top $2,000 the savings 
account. 

Obviously, the extend which 
such funds may diverted 
equities depends many factors, 
including the continuation the 
present suspicious investment cli- 
mate and satisfactory outlook 
for business. The main effects 
the dividend tax modification 
may 

1—A further narrowing the 
spread between bond yields and 
the return investment equities; 

2—Some diversion savings 
account funds into the equity mar- 
ket. The extent will depend 
many conditions and may proceed 
over considerable period time. 
Its impact the market may ul- 
timately pronounced under fa- 
conditions, view the 
relatively large volume time de- 
posits the hands small savers. 

high grade equities. 

4—A possible broadening the 
distribution equities among the 
general public. This something 
that the New York Stock Ex- 
change and others have attempted 
encourage for some time. 
proper tool with which achieve 
direct large-scale public participa- 
tion private enterprise has 
last made its appearance. 


It’s ready 


SEPTEMBER 1954 EDITION 


June 80, 1954 
ment, officers, directors, 
correspondents, transit 
number, check routing 
symbol, phone number 
pertinent 
data. Similarly com- 
plete data reported for 
banks everywhere. Also, 
listings Investment 
Dealers and Insurance 
Companies operating 
the United States and 
Canada. 


ORDER TODAY 


September issue 


only 


(Includes months’ Revision Service) 


September issue yearly, 


years 


$20.00 yearly 


(Includes Revision Service yearly) 


Publishers since 1870 


130 Fourth Avenue North 
Nashville Tennessee 


651 


LATEST 
DATA 


ESTATE PLANNING 


Cases, Statutes, Text and 
other Materials 


James Casner 


with 126 Page Supplement 


Trust officers and attorneys will particularly 
interested this volume Professor Casner 
Harvard Law School. Specifically designed im- 
prove estate planning techniques, contains con- 
cise text analyses all related problems such 
revocable trusts, employee benefits, power 
appointment, and the marital deduction. Pertinent 
Treasury regulations are included among the 
carefully selected source materials which illustrate 
the solution these problems. 


Also assistance the legal practitioner 
variety sample forms covering marital deduc- 
tion provisions, business purchase agreements, 
insurance settlement arrangements, and others. 
Two complete estate plans are set forth the 
supplement. These are based specific factual 
situations and provide concrete illustrations 
estate planning action. 


Scheduled for early release 1954 supplement, 
dealing with new developments and the 1954 
Internal Revenue Code, which will contain two 
new estate plans. Since the current supplement 
will superseded only partial extent 
the new issue, the latter will include important, 
additional material. 


Price $10.00 
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men and women 
signed join those 

already saving for their 

financial 
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“There greater honor than partnership enterprise important 
nation the Payroll Savings Plan for United States Savings Bonds. 
view our recent person-to-person canvass employees behalf 
Bonds practical patriotism. supports our Government’s efforts 
stabilize the value the dollar. The campaign also benefited our em- 
ployees. 7.125 men and women signed join those already saving for 
their financial security this easy, automatic 


The Payroll Savings Plan the back- 
bone Series Bond Sales. 8,500,000 
employees more than 45,000 com- 
panies invest more than $160,000,000 
Savings Bonds every month. 

The person-to-person canvass the 
keystone The Payroll Savings Plan. 
company after company person-to- 
person canvasses conducted em- 
ployees have increased participation 
60%, 70% —even 90% plus. 

Why don’t you conduct 
person canvass your company? Here 
are the two. simple steps: 

Tell the Savings Bond Division, 

U.S. Treasury Department, you want 


The United States Government does not pay for this advertising. The Treasury Department 
thanks, for their patriotic donation, the Advertising Council and 


they will show you how easy 
install the plan. 


Over your signature tell your men 
and women you are 100% behind the 
Payroll Savings Plan because en- 
ables them build personal security 
...it check inflation and helps 
stabilize the has set 
reservoir reserve purchasing pow- 
37.5 billion—the cash value 
Savings Bonds held individuals 
the end July, 1954. 


Your phone call. telegram letter 
Savings Bond Division, U.S. Treasury 
Department, Washington, will 
bring prompt co-operation from your 
State Bond Director. Act today. 
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his hand 


Wrap the big hand around the little now begins 
little heart’s journey into guide Dad, the goal 
security not even can provide. 

But the pattern security, and Dad’s privilege supply 
for the little hearts his care. 

this binding, enclosing love life finds its finest answer. 


The security our homes our worthiest goal. Providing it— 
each unique American privilege. And the 
security of. your home, joined that other homes, builds 
the strength America. 


Saving for security easy! Here’s sav- 
ings system that really works—the Pay- 
roll Savings Plan for investing United 
States Savings Bonds. 


your company’s pay office, choose 
the amount you want save. That money 
will set aside for you before you even 
draw your pay. And invested U.S. Sav- 
ings Bonds which are turned over you. 


you can save only $3.75 week 
the Plan, years and months you will 
have $2,137.30. For your sake, and your 
family’s, too, how about signing today? 
Or, you are self-employed, join the con- 
venient Bond-A-Month Plan where you 
bank, Start saving this easy way today! 


The U.S. Government does not pay for this 

vertisement. It is donated by this publication in 

cooperation with the Advertising Council and 
the Magazine Publishers of America. 
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